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Executive Summary

The Washington State Board of Natural Resources asked a Committee consisting of
Secretary of State Ralph Munro, State Auditor Brian Sonntag, former Governor John
Spellman, and retired State Supreme Court Justice Vernon Pearson to conduct an independent
review of the policies and practices of the Board respecting lands managed in trust by the

State Department of Natural Resources (DNR).

Approximately 2.85 million acres of

Washington State lands are held in trust and managed for beneficiaries that include the public
schools, state colleges and universities, the State capitol, and certain taxing districts.
In particular, the Committee was asked to provide recommendations for improvement
respecting Board actions in the areas of land transactions, planning, asset protection, and asset
management.

Assisted by a team of consultants assembled by the Natural Resources Law Center at
the University of Colorado School of Law, the Committee actively initiated its review in
February, 1995 and completed its report in June, 1995.

During this time it held a public

hearing, conducted extensive interviews with DNR personnel including all members of the

Board, reviewed substantial background materials describing DNR policies and programs,
interviewed beneficiary representatives, timber industry representatives, and other

■

knowledgeable individuals, and examined the area of trust law, particularly in relation to state
trust lands.

State trust lands are a unique form of public lands.

Most of the Washington trust

lands originated as grants from the United States to the newly formed State of Washington in
the 1889 Enabling Act.

The largest of these grants (sections 16 and 36 of each township) was

for the support of the "common" schools, with other quantities of lands granted for other

specified purposes.

r
■

The other general category of trust lands originated as private lands from

which the timber had been harvested and which had passed to the county because of failure to

pay taxes.

Most of these lands were transferred to the State for purposes of reforestation.

Trust lands must be managed for the benefit of the beneficiaries of the trust.

The

State of Washington is the legal trustee of the lands, while the DNR acts as the manager of
the trust in conformance with statutory direction from the Washington Legislature.
The Legislature created the DNR in 1957, consolidating in a single agency a number
of functions that previously had been exercised by several different state entities.

The DNR

consists of the Board of Natural Resources, the administrator (who is the Commissioner of
Public Lands), and the supervisor (who is appointed by the administrator with the consent of

the Board).

Board membership consists of the governor (or designate), the superintendent of

public instruction, the commissioner of public lands, the dean of the college of forest
resources at the University of Washington, the dean of the college of agriculture at
Washington State University, and a county representative.

The DNR operates with

approximately 1,300 employees.

The Committee's review concludes that the programs and practices of the Board and
the DNR generally are sound and are working well.

The DNR's reputation as one of the

leading public land management agencies in the country appears to be well deserved.

Land

management in the State of Washington has been substantially complicated in recent years by

■

efforts to better address the habitat needs of certain endangered animal species, particularly

the Northern Spotted Owl.

DNR efforts to comply with the requirements of the Endangered

Species Act have temporarily reduced revenues generated on some State trust lands.

The

Committee is satisfied that DNR is proceeding diligently to meet its fiduciary obligations to

•

the beneficiaries of the trust lands while satisfying its responsibilities under federal and state
law.

The Committee offers 12 recommendations for consideration by the Board in the final

■

chapter of the report. The basis for the recommendations is found in the analysis contained in
chapters 2 to 5.

A brief summary of the rationale is provided following each

recommendation. The Committee believes that these recommendations provide opportunities
by which an already excellent State agency could become even better.

■

■

REPORT OUTLINE
Report to the

Washington State Board of Natural Resources
FROM THE

Independent Review Committee
Executive Summary
CHAPTER 1

CHAPTER 2:

Introduction

1.1

Context

1.2

The Committee's Charge

1.3

Scope of the Report

1.4

Review Process

An Overview of State Land Management in Washington
2.1

The Department of Natural Resources

2.2 A Short History of State Lands Management

r
■

-

-

CHAPTER 3:

2.2.1

The Original Grant from the U.S.

2.2.2

The Enabling Act

2.2.3

The Washington State Constitution

2.2.4

Early Statutory Provisions

2.2.5

Land Disposal Activities

2.2.6

The Forest Board Lands

2.2.7

Reorganization of State Lands Administration

2.2.8

New Department Initiatives

2.2.9

More Recent Issues

2.2.10

Summary

The Trust Framework
3.1

Introduction

3.2

What is a Trust?

3.3

What are the Washington State Trust Lands?

3.4

3.3.1 Federal Granted Lands
3.3.2 Forest Board Lands
Legal Obligations Respecting the Trust Lands
3.4.1
Who is the Trustee?
3.4.2 Who are the Beneficiaries?
3.4.3

3.5

What are the Duties of the Trustee?

Summary

CHAPTER 4:

Selected Programs of the Washington Department of
Natural Resources

4.1

4.2

Introduction
4.1.1

DNR Organization

4.1.2

Management of Revenues

Land Sales, Purchases and Exchanges
4.2.1
4.2.2

4.3

Background of Program Area
Repositioning Trust Lands
4.2.2.1

Land Sales

4.2.2.2

Land Purchases

4.2.2.3

Land Exchanges

4.2.2.4

Trust Land Transfer Program

4.2.2.5

The Land Bank

Timber Sales
4.3.1

Evolution Since the Late 1970s

4.3.2

Spotted Owl and Marble Murrelet Issues and Responses

4.3.3

Timber Sale Procedures and Pricing

4.3.4

Setting and Achieving Harvest Levels
4.3.4.1

Timber Sales Levels

4.3.4.2

Timber Sale Arrearage

4.3.4.3

Sale Schedules, Sustained Yield, and Even
Flow

4.4

4.5

Agricultural and Grazing Program

4.4.1

History and Background of Program Area

4.4.2

Land Use Conversion

4.4.3

Current Practices

4.4.5

Program Policy and Planning

4.4.6

Public Access and Noxious Weeds

4.4.7

Water Rights

4.4.8

Emerging Issues

Management of Trust Lands for Commercial, Industrial and
Residential Development

4.6

4.7

r

■

4.5.1

History of Program Area

4.5.2

Current Practices

4.5.3

Emerging Issues

Natural Areas Program
4.6.1
History and Background of Program Area
4.6.2

Current Practices

4.6.3

Current Issues

Asset Stewardship Planning
4.7.1

Purpose of the Plan

4.7.2

The Planning Process

4.7.3

Economic Considerations

CHAPTER 5:

Selected Policies and Practices of the Board of Natural
Resources

5.1

"
5.2
5.3

r
CHAPTER 6:

The Statutory Framework
5.1.1
5.1.2

General Responsibilities of the Board
Financial Responsibilities

5.1.3
5.1.4
5.1.5

Approval Authority
Specific Board Duties
Reporting-Related Requirements

5.1.6

Summary

Review of Proposed DNR Transactions
Setting and Reviewing Policy

Recommendations and Discussion
6.1

Introduction

6.2

General Recommendation
1.

Every effort should be made to maintain the high quality

ofperformance exhibited by the Department of Natural
Resources.

6.3

r

Recommendations Related to Land Transactions
2.
The Board should review its policy of even-flow harvest
of timber from the trust lands.

3.

The DNR should consider revising present timber sales
contract terms to either shorten the length of time before

r

harvesting is required, and/or to index the price paid for

timber sales to reflect market changes prior to harvest.
4.

The Board should reconsider its role in reviewing and
approving individual timber sales.

5.

The Board should consider expanded use of a technically
competent group such as the Land Bank Technical

Advisory Committee to provide advice concerning land
sales, exchanges, and purchases as desired and when

r

legally permissible.
6.4

Recommendations Related to Planning
6.

The DNR should accelerate its efforts to develop the Asset
Stewardship Program.

The asset base should be

continually evaluated to assure that the portfolio of assets

is best suited to meet the interests of the trust
beneficiaries.
7.

DAT? 's plans for forest lands, agricultural and grazing
lands, and transition lands should be turned into working

-

r

in

documents that are updated biennially and modified as
necessary to meet changing circumstances.

6.4

Recommendations Related to Asset Protection
8.

DNR should continue its efforts to ensure the long-term
health and productivity of the trust assets under its
management.

6.5

Recommendations Related to Asset Management

9.

The DNR should continue to adhere to its statutory duty
of "maximum effective development" of trust lands and
resources and its constitutional duty to seek full value

when disposing of trust assets.
10.

The DNR should include the functional equivalent of an
economic analysis of the trust lands as provided under

RCW 79.01.095 in its Asset Stewardship Program.

11.

The Board should actively investigate methods to

ameliorate annual revenue fluctuations to the
beneficiaries, with particular consideration to re
establishing the practice ofplacing revenues from timber
sales into the beneficiaries' permanent fund.

r

12.

The Board should consider a policy to establish

procedures by which the DNR would more clearly explain
its expenditure of trust maintenance funds.

-

■
■

r
!V

FIGURES AND TABLES
Figures:
4-1

Washington Department of Natural Resources, 1995.

4-2

Washington Department of Natural Resources prior to 1994 reorganization.

4-3

Effective annual sales in relationship to designated sustained yield level.

4-4

Stumpage sold, timber harvested, and volume remaining under contract, I9601994.

4-5

Timber industry and statute perspectives on DNR sale arrearages.
A.

Timber Industry Perspective on DNR Sale Arrearage.

B.

Statute-based Perspective on DNR Timber Sale Arrearage.

4-6

Relationship between average price received by DNR and stumpage sales.

4-7

Inflation-free effects of speculative timber purchases, harvests, and contracts
remaining based on an analysis of real sale prices, real harvest prices and the
real price of remaining contracts.

4-8

Washington State Natural Area Preserves (as of May 1995).

4-9

Washington State Natural Resources Conservation Areas.

4.1

Chronology of Washington DNR Timber Sales Policy Documents.

4.2

Chronology of DNR Responses to Spotted Owl Listing.

Tables:

DNR:

-

DNR. OUT

INDEPENDENT REVIEW COMMITTEE
REPORT TO THE

WASHINGTON STATE BOARD OF NATURAL RESOURCES

CHAPTER 1:

1.1

INTRODUCTION

The Context
The Washington State Department of Natural Resources (DNR) manages five million

acres of public lands in Washington.1 Over 2.2 million acres are lands originating as federal
grants to Washington when it became a state (hereafter "Federal granted lands").

An

additional 622,000 acres are forest lands obtained by the state either by transfer or purchase,
primarily from the counties (hereafter "Forest Board lands").

These roughly 2.85 million

acres of land are managed in trust.
Revenues generated from uses of the trust lands, most importantly the sale of timber

but also agricultural, commercial, and mineral leases, provide an important source of income
for the construction and maintenance of public schools, for support of the state universities,

for the State Capitol Campus, and for counties.

r

As direct trust beneficiaries these institutions

have a strong interest in the management of the lands and their resources.
The Washington DNR is widely regarded as the premier state land management agency
in the western U.S., perhaps the best in the country.

Its programs and practices set the

standard for public land management at both the state and federal level.

r

Revenues generated

from uses of trust lands in Washington far exceed those from any other state-managed trust

lands in the country.2

'Of this total, 2.1 million acres are aquatic lands and are not considered in this report.
■

2SalIy K. Fairfax and Jon A. Souder The State Trust Lands:

History. Use and Sustainable Management.

Lawrence, Kansas: University of Kansas Press (to be published in the fall of 1995).

1

Public land management is in a period of rapid change.

natural resources are now viewed increasingly broadly.3

The values of lands and

Historically accepted approaches to

land management are changing in response to these evolving understandings. Transition
periods typically present more than the normal number of challenges, and this one is certainly

no exception.

Lands in Washington, particularly those containing forest resources, present a

dramatic example of the kinds of issues now faced by their owners and managers.

It is in this setting that the Independent Review Committee (Committee) engaged in its
review of the Washington State Board of Natural Resources and its policies and practices
relating to management of state trust lands.
charge is set out.

In the next section the Committee's specific

The scope of the report is then described, followed by a brief summary of

the review process.

1.2

The Committee's Charge
On December 2, 1994 the Washington Board of Natural Resources (Board) passed a

resolution establishing a committee to conduct an independent review of the Board's policies
and practices.

Committee members are Ralph Munro, Secretary of State; Brian Sonntag, State

Auditor; John Spellman, former Governor; and Vernon Pearson, retired State Supreme Court

Justice.

The resolution asked the Committee to provide information that will assist the Board

in making decisions respecting state lands managed as trust assets.

Specifically the resolution asked the Committee to consider the policies set out in the
Forest Resource Plan, the Transition Lands Plan, and the Agricultural and Grazing Lands

Plan. It asked the Committee to consider the views of the trust beneficiaries and to seek out

these views through discussions with trust representatives and interested members of the
general public.

In a November 22, 1994 memorandum to members of the Committee, Public Lands

Commissioner Jennifer Belcher, on behalf of the Board, identified four issues for the
Committee's consideration:

-

3Lawrence J. MacDonnell & Sarah F. Bates, "Rethinking Resources: Reflections on a New Generation of
Natural Resources Law and Policy," in Natural Resources Policy and Law: Trends and Directions (MacDonnell
& Bates, eds.), Washington, D.C.: Island Press, pp. 3-20.

1.

Land transactions:

What additional things might the Board do to assure that

the issues of buying, selling, transferring, leasing or otherwise obligating trust
assets are adequately addressed?

2.

Planning:

What additional efforts in strategic or long-term planning might the

Board undertake to provide guidance for the management of trust assets?
3.

Asset Protection:

What additional actions should the Board take to assure that

the assets are adequately protected in perpetuity, on such issues as policy
implementation, fire protection, trespass and encroachment, environmental
degradation, meeting our legal obligations, having financial controls, etc?
4.

Asset Management:

What additional policies should the Board adopt to assure

that the assets are managed both prudently and innovatively to assure the best
financial return possible within trust and legal constraints?
As "parameters" for the review, the memorandum directed attention to the Board's
policies and decision-making practices and stated that the review is not intended as a
substitute for audits of the DNR.

The memorandum expressed the Board's intent that the

review focus on existing Board policies and practices.

exercise of judgment on behalf of the trusts.

It requested a review of the Board's

It asked for a set of "recommendations for

improvement."

1.3

Scope of the Report

This report contains the findings of the Independent Review Committee.

It begins by

describing the process followed by the Committee and its consultants in their research and
analysis.

In Chapter 2 the report describes the organization of the Washington DNR and sets

out a short historical account of the management of state lands since 1889.

Chapter 3 then

provides a discussion of the legal framework governing Washington state lands managed in

trust. In chapter 4 the report describes department management of timber lands, agricultural
and grazing lands, transition lands, and natural area preserves and natural resources

'

conservation areas.

It also describes department practices respecting sales, transfers, and

acquisition of state lands.
process.

Finally it describes the recently initiated asset stewardship planning

Chapter 5 of the report focuses directly on the Board of Natural Resources.
with a description of the statutorily designated responsibilities of the Board.

It begins

Then it reviews

the manner in which the Board exercises its responsibilities in the areas of transactions review
and policy determination.
The concluding chapter of the report offers specific recommendations for consideration
by the Board, together with brief discussions describing and explaining the reasons for the
recommendations.

1.4

Review Process
In June, 1994 then Board member, Dean David B. Thorud of the University of

Washington, suggested an independent review of the Board's fiduciary performance.

The

Board officially established a review committee in December and asked for a final report no
later than June 30, 1995.

The Committee held a public hearing in Olympia on February 28,

1995 and took testimony from members of the Trust Lands Coalition(a group of trust
beneficiary representatives), from representatives of the timber industry, from Skamania
County representatives, from individuals concerned with management of the Loomis State
Forest, and others.

■

The Natural Resources Law Center of the University of Colorado School of Law

began work as consultants to the Committee and the DNR in February as well. The primary
consulting team consisted of Teresa A. Rice, NRLC Acting Associate Director and Larry
MacDonnell, former NRLC Director and now a consultant with Sustainability Initiatives.

r

Also part of the consulting team were Professor Sally Fairfax of the University of California,

Berkeley and Professor Jon Souder of Northern Arizona University.
Rice and MacDonnell attended the public hearing and then met with staff from the
DNR and the Office of the Attorney General to get background on DNR organization and to

begin the process of examining selected DNR programs.
21-23 for a series of meetings with DNR staff.

They returned to Olympia on March

Topics discussed in these briefings were: the

habitat conservation program, transition lands, trust land transfers and acquisitions, agricultural

and grazing programs, asset stewardship planning, timber sales program, and natural resource

conservations areas/natural area preserves.

The DNR provided extensive background materials

discussing these topics both prior to and following the briefings.
Next the consultants focused more directly on the Board of Natural Resources.

The

DNR provided virtually complete minutes of Board meetings from 1987 to 1994 and minutes
from selected meetings between 1977 and 1981.

The consultants reviewed these minutes and

identified those containing particularly relevant discussions for purposes of the review.

The

consultants returned to Olympia on April 4-5, attending the regular monthly meeting of the

Board and interviewing each of the Board members.
At the same time MacDonnell and Souder began interviews with representatives of
trust beneficiaries and with a number of individuals identified as particularly knowledgeable
about the Board and the DNR.
Appendix A.

A complete list of the people interviewed is attached as

Views were sought respecting Board policies and practices as well as

suggestions for improvements.

Professor Souder focused on issues raised by timber industry

representatives and trust beneficiaries concerning management of the state forest lands.

On April 25, Rice and MacDonnell met with members of the Review Committee and
summarized their progress to date. Based on guidance received from Committee members, a

preliminary draft report was then prepared.

The full consulting team met in Boulder,

Colorado on May 8 and 9 to review the preliminary report. Professors David H. Getches and
Charles F. Wilkinson of the University of Colorado School of Law participated in this review.

■

The consultants provided a draft report to the Committee on May 18 and briefed the
Committee on the contents of the report.

Consultants then revised and finalized the report to

reflect the Committee's comments. The consultants presented the final report to the
Committee on June 13.

r

chapter 2:

an overview of state land management in
Washington

2.1

The Washington Department of Natural Resources

The Department of Natural Resources (DNR) was created in 1957 to consolidate a
number of functions related to management of state lands and resources. By statute, the DNR
consists of a board of natural resources, an administrator, and a supervisor.1

The

commissioner of public lands, a position established by the Washington Constitution as pan of
the executive and elected on a statewide basis every four years, acts as the administrator of

the DNR.2 The supervisor is appointed by the administrator, with the advice and consent of
the Board, and serves at the administrator's pleasure.

DNR exercises at least five distinctive responsibilities. First, and most important for

this report, DNR manages the trust lands of the State of Washington.3 Second, DNR
manages tidelands, shorelands, harbor areas, and the beds of navigable waters, referred to as
the aquatic lands.

Third, DNR implements the Forest Practices Act regulating timber

harvesting and other forest practices on private and state lands.

Fourth, DNR has

responsibility for forest fire protection on both state and private lands.

And fifth, DNR

manages certain state lands set aside as protected areas.
At present there are approximately 1,300 employees in DNR, located in Olympia and

■

*

in the seven regions across the state.

In addition to the commissioner and the supervisor there

are four deputy supervisors: for Operations and Resource Protection, for Resource
Management, for Administration, and for Community Relations.

Under Operations and

Resource Protection are the seven regional managers and the resource protection functions,
including the Forest Practices Division; under Resources Management are the Planning and

'RCW § 43.30.030.
2Article III, Sections 1 and 23.
3RCW § 79.01.004. This statutory provision distinguishes state lands from public lands. State lands are
everything except tidelands, shorelands, harbor areas, and the beds of navigable waters.

1

■

Asset Management Division, the Forest Resources Division, the Agricultural Resources

Division, the Aquatic Resources Division, and Habitat Conservation Planning.
In Fiscal Year 1994, total income generated from the state trust lands was $152
million, about 2/3 coming from the Federal granted lands and 1/3 from the Forest Board

lands.4 Expenditures for management of these lands totaled $52 million.

2.2

A Short History of State Lands Management
2.2.1

The Original Grant from the U.S.

Beginning a practice first initiated in 1803, Congress reserved certain lands in the 1848
Organic Act creating the Oregon Territory for the support of common schools and repeated

this commitment in the 1853 Organic Act creating the Washington Territory.5 The 1889
Enabling Act establishing Washington, Montana, North Dakota, and South Dakota as states
repeated the grant of sections 16 and 36 in every township for the support of common

schools.6 In addition the Enabling Act granted 50 sections of land to each of the states "for
the purpose of erecting public buildings at the capitol of said States for legislative, executive,

and judicial purposes."7 It promised five percent of the proceeds of the sales of Federal
public lands within the states (less expenses) to go to a "permanent fund" with the interest

used to help support the common schools.8 It reaffirmed previous acts granting lands to the
State of Washington for "purposes of a university."9 It granted 90,000 acres for "the use and

4Personal communication from Bill Koss, Washington Department of Natural Resources, June 1, 1995.

'Section 20 provided: "when the lands in said Territory shall be surveyed under the direction of the
Government of the United States preparatory to bringing the same into market or otherwise disposing thereof,
sections numbered sixteen and thirty-six in each township in said Territory shall be, and the same are hereby,
reserved for the purpose of being applied to common school in said Territory."

6Section 10.

'Section 12.

■

"Section 13.
'Section 14. See also Thomas R. Waggener, "The Federal Land Grant Endowments: A Problem in Forest
Resource Management," Ph.D. Thesis, U. of Washington, 1966, pp. 72-77 (hereinafter "Waggener").

r

support of agricultural colleges."10 Specifically to the State of Washington it granted
100,000 acres for "the establishment and maintenance" of a scientific school; 100,000 acres
for State normal schools; another 100,000 acre-grant for public buildings at the State capitol;

and 200,000 acres for state charitable, educational, penal, and reformatory institutions.11

2.2.2

The Enabling Act

Congress has amended the 1889 Enabling Act eight times at the request of the four
states to clarify, alter or expand upon its intentions with respect to lands granted for
educational purposes.

The 1932 amendments allowed the sale of lands principally valuable

for grazing purposes for $5 per acre as an exception to the general requirement that such
lands sell for at least $10 per acre.

The amendments specifically authorized the exchange of

such lands for others "of equal value and as near as may be of equal area,....11

They

authorized leasing of the lands for mineral development for up to 20 years and for
hydroelectric power for up to 50 years.

They also authorized the states to use lease rentals

r

and other income not derived from permanent sales of the lands for direct maintenance and

*

for agricultural and grazing leases was extended to ten years.

■

amendments authorized each of the states to pool its revenues earned from mineral leasing

-

-

support of school and institutions instead of going into the permanent fund.

In 1938 the term

In 1948 the state legislatures

were broadly authorized to set the terms and conditions for mineral leases.

The 1952

and apportion the funds among the schools and institutions based on the original granted
acreage.

An amendment in 1962 specifically authorized the State of Washington to use fiinds

from the sale of the lands granted for charitable, educational, penal,and reformatory

institutions for the construction of such institutions.

In 1967 Congress authorized the states to

use rentals on leased lands, proceeds from the sale of timber and other crops, and other forms
of income for the acquisition and construction of facilities as well as for their maintenance

-

and support.

10Section 16.
"Section 17. This section specifically empowers the state legislature to determine the manner in which these
lands are to be "held, appropriated, and disposed of consistent with the purposes for which they were granted.

r

2.2.3

The Washington State Constitution

Article XVLof the Constitution of the State of Washington provides that "[a]ll the

public lands granted to the state are held in trust for all the people and none of such lands,
nor any estate or interest therein, shall ever be disposed of unless the full market value of the
estate or interest disposed of, to be ascertained in such manner as may be provided by law, be

paid or safely secured to the state;...."12 Lands granted for educational purposes must be
permanently disposed at public auction to the highest bidder.

The value of the land is to be

appraised by a board of appraisers, and the sale price must be at least equal to the appraised

value.'3 Each sale of land can include no more than 160 acres; lands within an incorporated
city and those within two miles of an incorporated city and with an appraised value of more

than $100 per acre must be platted into lots and blocks with not more than five acres in a

block and not more than one block may be sold as a parcel in each sale.14
Article III, creating the executive department, establishes the position of Commissioner

of Public Lands.15 The duties of the commissioner are to be established by the legislature.

2.2.4

Early Statutory Provisions

The Washington legislature in 1889 established a State Land Commission to administer

the public lands and a State School Land Commission to supervise the sale and leasing of

school lands.16 In 1893 these two commissions were combined into the State Board of Land
Commissioners, reconstituted in 1897 as the Board of State Land Commissioners.

In 1905,

because of concerns about the need for protection of property threatened by forest fires, the

legislature established the State Board of Forest Commissioners.

In 1909 the legislature

12Article XVI, § 1.

l3Section 2.
'"Section 4.
lsSection23.
l6Most of the historical material presented in this part of the chapter is drawn from Don Lee Fraser, 100
Years of Forest Management on State-Owned Lands — State of Washington (draft manuscript) (hereinafter
"Fraser") and from Waggener.

created the State Capitol Commission to manage the capitol building grant lands. In 1911 the
legislature expanded the responsibilities of the State Board of Forest Commissioners to
include management issues.

A major reorganization occurred in 1921 with the creation of a

Department of Conservation and Development to include a Division of Forestry.

This

department assumed the responsibilities of the Board of Forest Commissioners and the State

Forester.

In addition, the legislature transferred to the Commissioner of Public Lands most of

the duties of the Board of State Land Commissioners.
the State Capitol Commission.

2.2.5

The State Capitol Committee replaced

In 1923 the legislature established the State Forest Board.

Land Disposal Activities

Disposal of federally granted lands began when Washington was still a territory.

Some of the university lands were sold even before it was clear that there was authority to do

so, prompting special congressional acts ratifying the sales after the fact.17 The Territorial
legislature created a permanent fund for revenues from the sale of common school lands in
1859, specifying that the interest was to be divided annually among all the school districts in

proportion to the number of students.

County commissioners managed the sale of the lands.

In 1861 the legislature changed the basis for distribution of interest from the fund to one in
which the schools located in the township in which the lands were sold received the money.
In 1867 the Territorial Legislature stopped the sale of school lands, but in 1869 it authorized
county commissioners to rent or lease school lands.

In 1873 the legislature returned to the

statewide distribution of interest income, rather than the township approach it had adopted in
1861.

As mentioned, with statehood the legislature established the State Land Commission
and the State School Land Commission and then merged them into the State Board of Land
Commissioners in 1893.

The Constitution specified that not more than 25 percent of the

lands granted to the state for educational purposes could be sold prior to 1895 and not more

than 50 percent prior to 1905.!8 In fact, sales nowhere near approached this amount of

r

17Waggenerat 72-77.
''Article XVI, § 3.

■

land.19 In 1901 the legislature provided that grant lands with more than one million board
feet of timber per quarter section (160 acres) could not be sold.

Instead specific provision

was made for the sale of the timber itself.20 By 1908 only about 11 percent of the common
school lands had been sold.21

With lands containing valuable timber removed from sale, the

$10 per acre minimum price probably was the major factor limiting interest in these lands.

Increasingly, timber harvesting became the primary source of revenues from the

granted lands.

While the Board of Land Commissioners retained responsibility for assuring

that revenue-generating activities involving the granted lands produced fair market value the
management of the timber lands moved to the State Division of Forestry in 1921 as the

agency charged with "the supervision of all matters pertaining to forestry.11

In 1923 the

legislature provided that all "State Forest Lands shall forever be reserved from sale."

2.2.6

The Forest Board Lands

With the increase in timber harvesting on both state and private lands came the

question of what to do with the logged-off private lands.

Some of the lands were suitable for

agricultural and grazing uses, and efforts were made to sell state lands on this basis —

apparently with only limited success.22 With the large areas of forested lands still remaining
and the substantial length of time necessary for trees to mature there was initially little or no
discussion about reforestation.

In 1921, however, the legislature authorized the Director of the Department of

Conservation and Development to acquire cutover lands for purposes of reforestation. In

19Fraser at 57 reports that 90,000 acres were sold by November, 1892 with an average selling price of 528.1
per acre.

20Fraser at 57-58.

He speculates that the purpose was to prevent the locking up of large land areas with

valuable timber by interests who could afford to hold the timber for longer-term speculative purposes.

2lFraser at 59.
22Fraser at 28-29.

1923 the legislature created the State Forest Board and vested the acquisition authority in this

new entity. Today the state holds 43,676 acres of these Trust Board "purchase" lands.23
Then in 1927 the legislature authorized counties to deed to the state through the State
Forest Board forest lands (actually, formerly forested lands that had been harvested and then

abandoned) acquired through tax foreclosures.

In 1935 the legislature authorized the State

Forest Board to require counties to transfer forest lands obtained by tax foreclosure to the
state.

The state now holds nearly 545,000 acres of these Forest Board "transfer" lands.
These purchase and transfer lands are managed according to the statutory provisions

that govern them and should be distinguished from the lands granted from the Federal
Government.

These so-called state Forest Board lands passed into state ownership for the

primary purpose of being reforested and developed so that they could eventually provide

timber once again. By statute, the state holds these lands in trust as state forest lands.24
Proceeds earned from these lands are to be distributed first (up to 25 percent for transfer lands
and up to 50 percent for purchase lands) to the state to pay the costs of their management,
including reforestation, with the remainder going to the county in which the land is located

for distribution in the same manner as for real property taxes.25

2.2.7

Reorganization of State Lands Administration

The bifurcation of state land management between the Board of Land Commissioners
and the State Forest Board prompted the Washington State Planning Council, a group set up

by the legislature and the governor in 1934, to call for the consolidation of responsibilities

into a single department.26 Conflicts also began to develop between the Board of State Land
Commissioners and the Commissioner of Public Lands.

Two new members were added to the

23 Washington Department of Natural Resources, Lands Managed by the Department of Natural Resources,
July 1, 1994.

34RCW § 76.12.020 & 76.12.030.

r
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r

2SId.

In 1968 the Washington Attorney General issued an Opinion pointing out that the counties, when they

originally acquired the lands through tax sale, held title in trust for state, county and other taxing districts entitled
to tax revenues from the land.

26Fraser at 41-42.

AGO 1968 No. 10.

board in 1941 — the Attorney General and the Superintendent of Public Instruction.

Pearl

Wananaker, the Superintendent of Public Instruction, sought to give the board more authority

over long-term timber management and to put granted land timber harvesting on a sustained

yield basis.27 In 1949 the State Division of Forestry brought suit against the Land Office for
not complying with the 1945 Forest Practices Act concerning reforestation of timbered lands.
In the 1950s illegal harvesting of timber from granted lands raised questions about state land

practices.28
In 1951 the governor and the legislature appointed a Committee on State Government
Organization.

Among other things the committee considered "the organization of the state

government for the purpose of public land and forest management."

In its 1953 report the

committee recommended that these functions should be consolidated into a single state

agency.29 The department should be headed by an officer appointed by the governor and
approved by the senate.

The board of state land commissioners should be replaced by a board

of land sales whose members would consist of the dean of forestry of the University of
Washington, the dean of agriculture of the "State College", a representative of the board of

education, and two additional members with land, forest, and resources management
experience appointed by the governor and approved by the senate.

The board was to act as a

"check" on the proposed actions of the operating department in making dispositions of land or
its products.

In addition, a forestry advisory committee was proposed to "give advice" to the

department in the development and implementation of "sound" forest management policies

and practices.

The committee recommended abolishing the State Forest Board, the board of

state land commissioners, sustained yield forest No. 1 committee, the state capitol committee,
the office of commissioner of public lands, and the department of conservation and
development.

The second report of this committee, issued in January 1955, modified its

recommendations in several respects.

It continued its call for a department of natural

"Fraser at 61.
2lFraser at 62.
29Staie of Washington, First Report of Committee on State Government Organization, January 1953.
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resources and the abolition of the multiple entities with overlapping responsibilities for public
land management. • The major difference from its 1953 recommendations concerned its
proposal for a board of natural resources, with seven members appointed by the governor and
approved by the senate, which would in turn employ a director for the department to serve at

the board's pleasure.

One board member would be selected from nominations by the State

Board of Education; one forest professional would be appointed; one agricultural or land
management professional would be appointed; and four members would be selected based on
their knowledge and interest in the field of natural resources.

No more than four members

could be from the same political party.

The department director, in the view of the committee, should be appointed and not
elected.

The reasons for this approach were identified as ensuring that the director have "the

highest professional qualifications" both technically and managerially, avoiding the built-in
conflicts "inevitable" between an elective public official and another agency or board, and
facilitating the development of "stable, long-range management policies."
specifically rejected the idea of having elected officials on the board.

The committee

It noted that elected

officials have their duties and responsibilities generally unrelated to land management, are

unlikely to have the technical knowledge or experience that may be required to carry out
board functions, and may have potentially conflicting concerns in their elected capacity.
In 1956 Bert L. Cole was elected Commissioner of Public Lands.

He had run on a

platform of creating a department of natural resources by shifting the State Division of
Forestry, including its supervisor, from the Department of Conservation and Development,
with the land commissioner as head of the department.

House Bill 68, introduced in 1957,

initially provided for consolidation of state land and forestry management under the elected
land commissioner, with decisions on sales of lands and products governed by a separate

board.30 The Washington School Directors' Association preferred an organization run by a
board composed of "various elected state officials" which would hire a "professional"

director; the land commissioner's function would be limited to "ministerial duties" such as
processing applications.

3°Summary of Substitute House Bill No. 68, 1957 Session.
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A Substitute H.B. 68 sought to bring these two approaches together.

It placed the land

commissioner on the board with the official position of the board's secretary. According to
the legislative history: "The basic change made in the substitute bill is that the elected Land
Commissioner would not be authorized to determine land management policies. He would be
responsible for carrying out the policies established by the board,...."31

This bill gained

passage and set in place the present Department of Natural Resources.

2.2.8

New DNR Initiatives

While "sustained yield units" had been established previously for portions of the state
forest lands, the new department moved to implement sustained yield management for all state

forest lands as the best means to meet its responsibilities to "support" the common schools
and other beneficiaries of the granted lands chiefly valuable for timber as well as its trust
duties respecting the Forest Board lands.

By statute the Board of Natural Resources was to

"establish policies to insure that the acquisition, management and disposition of all lands and

■

resources within the department's jurisdiction are based on sound principles designed to

■

with laws applicable thereto;...."32 The department apparently utilized a "present net worth"

achieve the maximum effective development and use of such lands and resources consistent

approach (discounting projected net income in the future to a present value) in evaluating its

sustained yield policy and concluded that no other alternative was clearly better.33 A 1966
Board policy states:

The principal objective of the Department of Natural Resources in managing

■

the forest land under its jurisdiction is to develop maximum present worth as
measured by current receipts and by discounted future anticipated receipts. A
secondary management consideration can be the indirect income for the
recipient trust through contribution to other income of the trust. In

3lId. The summary adds that the substitute bill creates "a workable administrative structure if the Land
Commissioner maintains an attitude of cooperation with the Board, which the present Land Commissioner clearly

E
r
r

intends to do."

3:RCW §43.30.150(2).
"Fraser at 81-83.
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accomplishing these objectives, the State must recognize the social
responsibilities common to all major landowners.
The Board of Natural Resources adopts the basic principle of sustained yield
management for forest lands to meet these objectives.

Other compatible uses

will be permitted on these lands provided that such use does not reduce long

term income to the individual trusts.34
In 1971 the legislature adopted the sustained yield approach and defined it as "management of
the forest to provide harvesting on a continuing basis without major prolonged curtailment or

cessation of harvest."35
A second major policy determination was to "retain and manage state lands wherever

economically feasible, instead of selling them."36 Emphasis was placed on utilizing

exchanges to "block up" areas of state lands for more effective management.37 Statutory
authority to exchange Forest Board lands had been created in 1937; authority to exchange

granted lands came in 1957.38 The primary objective of the exchange program was to

increase the overall sustainable harvest level from state forest lands.39
A third significant policy development concerned the decision to get congressional and
legislative approval for allowing timber and lease revenues, to be distributed directly for the
construction and maintenance of school facilities.

-

According to Fraser, the DNR suggested

this approach to the Superintendent of Public Instruction in 196540 Up to this point all
revenues had been deposited in the permanent fund established under the Constitution for

^Reproduced in DNR Study Group, A Report on Management of Forest Trust Lands in the State of
Washington, December 1977 at 9.

r

■

)SRCW § 79.68.030.
"Washington Department of Natural Resources, First Biennial Report, 1956-58 at 34.

37Fraser at 63.

3BThe Enabling Act had been amended by Congress in 1932 authorizing exchanges of granted lands but the
Washington legislature had not acted on this change until 1957.
Jffl

fraser at 94-95.

^Fraser at 100.
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revenues from the sale of school lands. Interest from this fund was considerably less than the
annual revenues earned from the sale of timber.

Congress approved this change to the

Enabling Act in 1967.
A fourth important development was the legislative creation in 1961 of the Resource

Management Cost Account (RMCA) as a dedicated fund for the management of the granted
lands.

A Forest Development Fund had been created for Forest Board lands in 1923.

The

new RMCA dedicated a percentage of the gross receipts from the granted lands (originally a
maximum of 20 percent and increased to 25 percent in 1967) to be used for "defraying the
costs and expenses necessarily incurred in managing and administering all of the trust lands

...."4I The availability of this fund gives DNR somewhat greater independence in
establishing long-range management programs for the lands since the legislature is not being
asked to authorize a DNR budget out of general state revenues.

The legislature, however, still

must appropriate ftinds from these accounts biennially.

2.2.9

More Recent Issues

Perhaps more than any other single issue, environmental concerns have dominated the
management of state forest lands since the late 1970s.

This new era had its genesis in a

dispute surrounding the "Classic U" timber sale from state lands on Whidbey Island.

The sale

of timber for clear cutting on this 255 acre tract in July 1977 proceeded without an

environmental review under the State Environmental Policy Act (SEPA).
this sale and all state land timber sales were exempt from SEPA.

DNR believed that

In the case of Noel v. Cole,

the superior court ruled that SEPA did apply.42 In response to this decision DNR produced
a comprehensive Forest Land Management Program in 1979, accompanied by a programmatic
environmental impact statement as required by SEPA.

All timber sales had been halted

during a six-month period while this work was taking place.

In October 1979 litigation styled

41RCW § 79.64.030.

"Noel v. Cole, Memorandum Opinion No. 9806, Superior Court in and for the County of Island, State of
Washington, June 23, 1978 and Order Granting Summary Judgment, January 3, 1979.
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"2.1 Million Acres of Trees v. Cole" was filed claiming the environmental analysis was
inadequate.

Environmental issues figured prominently in the election for Land Commissioner in

1980. The new commissioner, Brian Boyle, resolved the Classic U dispute in 1981 with a
negotiated agreement under which approximately half of the timber would be harvested.

He

committed to a public process for resolution of old growth timber issues.43 Settlement also
was reached in the 2.1 Million Acres litigation in September 1982, in part by preparing a new
Forest Land Management Plan (FLMP).
Adopted by the board in 1983 the FLMP provided DNR with forest management

guidance for its ten-year planning period.

The document begins with an extensive discussion

of the legal context of the forest land management program.44 This section concludes: "in
managing the Federal land grant trust the Department is to be primarily concerned with
generating income for trust beneficiaries but must manage by following prudent practices and

by taking precautions to preserve the trust assets for future beneficiaries."45 Three broad
management goals for state forest lands are described: (1) conserve and enhance the natural

resources of state forest land; (2) provide financial support that balances the level and flow of
revenue to the trusts; and (3) provide social and economic benefits.
During this same period a quite different set of issues for state forest lands
management wras emerging.

In 1981 and 1982 the market price for lumber dropped sharply,

causing companies that had purchased timber on state lands in 1978 and 1979 to default on

their contracts. The legislature enacted the Forest Products Recovery Act in 1982 which
authorized such defaults or provided means for extending the contracts under modified terms.
A law suit was filed, with Skamania County and other entities as plaintiffs, arguing that this

act breached the state's fiduciary duties to the trust beneficiaries.

Both the trial court and the

"Washington State Department of Natural Resources, Totem, 1981 Annual Report, January/February 1982 at
2.

"Washington State Department of Natural Resources, 1984-1993 Forest Land Management Program,
November 1983 at v.

■"Id. at xii.
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Washington Supreme Court agreed, ruling that the state as trustee has a duty of undivided
loyalty and a duty to act prudently which duties were violated by placing the interests of the

timber industry with respect to its contracts over those of the trust beneficiaries.46 DNR
negotiations with the 82 defaulting companies concluded in 1989 with settlements returning

nearly 75 percent of the original contract value.47
Several major policy documents emerged or were finalized in 1988. In January, DNR
produced a "Strategic Plan for Forest Resource Management," described as a business plan for

trust forest resources.48 The described "central" goal of the strategic plan is to "conserve and
enhance the natural resources of state forest lands while attaining the highest long-term net

income from these lands."49
In 1988 DNR finalized its Transition Lands Policy Plan, the culmination of an

extended evaluation of how to manage those lands.50 Transition lands are those currently
managed for natural resources production with "characteristics indicating an opportunity for

more efficient management or to obtain a higher economic return by the conversion of the

land to another use."51 For the most part these are the lands located in or near urban areas.
DNR had created an Urban Lands Program in 1976 to manage and lease certain properties.
1981 report to the legislature provided an inventory of transition lands identified as either
Urban 10 (expected to be converted to commercial, residential, or industrial uses within 10
years), Rural (likely to shift to other than natural resources production uses in the future), or

Special Use Lands — a total of 120,000 acres of land.52 In 1984 the legislature passed the

"County of Skamania v. State of Washington, 102 Wash. 2d 127, 685 P.2d 576 (1984).

"'Washington Department of Natural Resources, Annual Report 1989, at 9.
""Washington Department of Natural Resources, Strategic Plan for Forest Resource Management, January
1988 at 3.

49Id. at 27.
soWashington State Department of Natural Resources, Final Transition Lands Policy Plan, June 1, 1988.
slId. at viii.

C52Id.

at 4.
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legislation directing DNR periodically to identify "trust" lands expected to convert to

commercial, residential, or industrial uses within 10 years.53 The act created the Land Bank
Technical Advisory Committee to provide professional advice regarding land bank sales,

purchases, and exchanges involving urban property.54 The 1988 plan sets out the
management goal of "effectively managing] transition lands to enhance the financial

performance of trust assets."55
Also in 1988 DNR finalized its Agricultural and Grazing Lands Program.56 These
policies apply to the more than 1.1 millions acres of granted lands on which there are grazing

and agricultural permits and leases.57 Because the Enabling Act set the minimum sale price
of school lands at $10 per acre there was little interest in purchasing these lands for grazing
or farming uses.
this day.

Instead a practice of leasing these lands began very early and continues to

In 1921 the legislature authorized the inclusion of state lands in irrigation and

reclamation districts, and in 1923 it enacted grazing legislation establishing the still existing

permit range system.58 In 1949 the legislature authorized the Land Commissioner to lease
agricultural lands on a share crop basis rather than just on the basis of rentals.

Sharply

increased revenues have led to the expanded use of the sharecrop leasing approach.

In the

1960s and 1970s DNR made investments to increase the number of acres of state land in
irrigated agriculture.

The overall goal set out in the 1988 plan is to "conserve and manage

Washington's trust agricultural and grazing lands to enhance the financial performance of trust
assets in perpetuity.

"RCW § 79.66.080.

S4RCW § 79.66.070.
55Id. at 11.
"Washington Department of Natural Resources, Final Agricultural and Grazing Lands Program, Policy Plan,
1988, second printing February 1993.

"Id. at 6, table 2.

ssId. at 5.
"Id. at 11.
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Environmental issues continued to have a pervasive effect on state lands management.
In 1986 Commissioner Boyle participated in the Timber, Fish, Wildlife process that included
representatives from industry, government, environmentalists, and tribes.

The agreement

reached in December of that year required the Forest Practices Board to revise its regulations
to provide greater protections for watersheds, to encourage long-term management of
resources, and to develop site-specific forest practice prescriptions and cooperative

nonregulatory agreements between affected parties and groups.60
In 1988 Commissioner Boyle established the Commission on Old Growth Alternatives

for Washington's Forest Trust Lands.

In 1989 this 33-member commission produced a

consensus report recommending the creation of an experimental forest on Olympic Peninsula
trust lands with the goal of producing acceptable timber harvests while retaining the
ecological values of old growth forests, deferring harvest for 15 years on 15,000 acres of old
growth forest to allow research into ways to extract timber while preserving wildlife habitat,

and purchasing up to 3,000 acres of trust lands with unique natural features warranting
permanent protection.

In 1990 the U.S. Fish and Wildlife Service listed the Northern Spotted Owl as an
endangered species.

DNR's Forest Practices Division established interim procedures for the

protection of the owl based on regulating activities within a 2.2-mile radius of an identified

nest site or activity center on the Olympic Peninsula or a 1.8-mile radius in the rest of the

-

state (the Cascades).

U.S. Fish and Wildlife Service guidelines required that at least 40

percent of the suitable habitat for owls within these circles must be protected.62 The Board
approved a staff-developed risk assessment approach that first categorized three types of
habitat; Type A (old growth), Type B (mature forest), and Type C (younger stands with some

r

old growth/mature components).

It then created five risk categories:

1 (within an owl circle),

2 (type A or B habitat less than five miles from any known center but not in a circle), 3

"Washington Department of Natural Resources, Totem, Fiscal Year 1987 Annual Report, Spring 1988 at 12.
61 Washington Department of Natural Resources, Annual Report 1989, at 7.
■

r"John R. Edwards. Briefing for the Board of Natural Resources, Impact of Spotted Owls and the
Department's Timber Sale Program, Oct. 1, 1991.
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(Type A or B habitat greater than five miles from any know center or type C less than five
miles from any known center), 4 (type C habitat greater than five miles from any known

center), and 5 (non-habitat).

Risk category 1 sales proceed only if an owl survey has been

completed and an evaluation shows more than 40 percent potential habitat remains within the
circle.

Risk category 2 and 3 sales proceed only if no owls are found during a survey.

Risk

category 4 and 5 sales can proceed without a survey.

In 1990 Congress passed the Forest Resources Conservation and Shortage Relief Act

which, among other things, directed the Secretary of Commerce initially to restrict from
export 75 percent of the raw timber harvested from all forests in Washington including those
on state lands.

The Board of Natural Resources, the Washington State Board of Education

and several counties filed suit in 1990, arguing, among other things, that the act requires the

state to take action to restrict exports in contravention of the Tenth Amendment.63 Because
exported logs were bringing a much higher price, the plaintiffs pointed out that the
beneficiaries of the timber revenues stood to lose a considerable portion of their income from
the implementation of this law.

A decision by the Ninth Circuit Court of Appeals agreed with

the plaintiffs in finding this particular provision in the statute unconstitutional.64 Shortly
thereafter Congress amended the act by removing the offending language, and the log export

ban for Washington forests remained in place.65
In 1992 the Board adopted the Forest Resource Plan governing management of state

forest land for the ten-year period 1992-2002.66 Its stated primary goal is to "conserve and
enhance the natural resources of state forest land while producing long-term, stable income

from these lands."67 Among the "major" policy changes identified in the plan is placing
"more emphasis on protecting ecosystem diversity and providing habitat for endangered and

"Section 620c(d)(3)(A) stated: "the Governor of each State...shall...issue regulations to carry out the purposes

r

of this section, the promulgation of which shall be consistent with section 553 of Title 5" (emphasis added).

MBoard of Natural Resources v. Brown, 992 F.2d 937 (9th Cir. 1993).
"Pub. L. 103-45, 1993.
"Washington Department of Natural Resources, Final Forest Resource Plan, Policy Plan, July 1992.

67Id. at 13.
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threatened wildlife and plants" and making "additional efforts to analyze the effect of its

activities of aquatic systems, including watersheds, riparian areas and wetlands, and it will

modify its activities when necessary to protect these resources."68
The plan outlines several general management policies governing its trust assets.

In

deciding whether to sell, exchange, or acquire granted lands, the "department will balance

current economic returns and trust benefits with future economic returns and trust benefits."6'
Exchanges of Forest Board lands will be based on whether timber harvesting is impractical

and whether the lands can be replaced with productive forest lands.70 Lands unavailable for
harvest are to be designated as "off-base" and are not to be used in calculating the sustainable

harvest.71

State forest lands are to produce a sustainable, even-flow harvest of timber,

"subject to economic, environmental and regulatory considerations."72 Because of regulatory
uncertainties about the amount of timber that can be harvested, the department has not
calculated the sustainable harvest for the ten-year 1993-2002 period.

2.2.10 Summary

As demonstrated by this brief review, state lands management in the State of
Washington has evolved and changed dramatically since 1889.

Support for the beneficiaries

of the granted lands comes not from the sale of these lands but largely from timber sales, with
some additional income from agricultural and grazing uses, mineral development, and
commercial leasing.

Forest Board lands, virtually stripped of trees when originally obtained,

are producing valuable harvests of timber once again, providing revenues to the counties in
which they are located.

Creation of the Department of Natural Resources in 1957

"Id. at 14.

r

69Id. at 15.
70Id. at 16.
7lId.
72Id. at 17.
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consolidated previously scattered state land management responsibilities in a single agency
which has developed a high degree of professional expertise in carrying out its diverse duties.
We turn now to a discussion of the trust framework that governs management of the
Federal granted lands and the Forest Board lands.

■

■

CHAPTER 3:

3.1

THE TRUST FRAMEWORK

Introduction

This review focuses on those state lands that are managed in trust.

Thus an

understanding of basic trust principles is essential to understanding a key part of the legal

framework guiding the management and use of the lands.

This chapter begins with a brief

discussion of the nature of a trust. It turns to a look at the Washington trust lands, the
particular trusts of interest here.

Finally it considers the legal duties imposed on the State of

Washington as the trustee for these lands.

3.2

What is a Trust?
A trust is a relationship in which one person, called the trustee, holds title to property

which it must keep or use for the benefit of another, called the beneficiary.

The relationship

between the trustee and the beneficiary is called a fiduciary relationship, and requires the
trustee to act with strict honesty and candor and solely in the best interests of the beneficiary.

The party creating the trust is called the settlor or the trustor.

The trust instrument is

regarded as the manifestation of the intention of the settlor and sets out the rights and duties

of the parties (called the trust terms).1

3.3

"

What are the Washington State Trust Lands?
3.3.1

Federal Granted Lands

As described in chapter 2, Washington was officially invited to become a state in the
1889 Enabling Act, along with North Dakota, South Dakota and Montana.

The invitation

included a grant of sections 16 and 36 of every township within each state "for the support of
common schools" and additional grants of land for capitol buildings, for a university, for a

'A leading treatise providing a good summary of trust law is George T. Bogert, Trusts, Sixth Edition. St.
Paul: West Publishing Co., 1987 (hereinafter "Bogert").

1

penitentiary, for agricultural colleges, for a scientific school, for normal schools, and for

charitable, educational, penal, and reformatory institutions.
The 1889 Enabling Act placed conditions on the grants.

Common school lands, for

example, could not be disposed of except at public sale and for a minimum price of $10 per

acre.

The proceeds were required to go into a permanent school fund, the interest from which

was to be used to support the schools. The lands could be leased, under regulations
promulgated by the state legislature, but for no more than five year periods and in amounts of
no more than one section to any person or company.

As mentioned, these conditions have

been modified through eight amendments to the Enabling Act since 1889.
The Washington State Constitution, in Article XVI, states that "all public lands granted
to the state are held in trust for all the people...."

The disposal of such lands, or "any estate

or interest therein," must be at fair market value.

Moreover, lands granted by the U.S. must

be disposed of in accordance with the terms of the grant.

A number of more specific

conditions are attached to the disposal of lands granted to the state "for educational
purposes...."

Thus the newly created State of Washington received a package of land grants from

r

the U.S.

The grants were restricted or conditioned in somewhat different ways.

Each of the

grants of land was for a specified purpose — i.e.. support of common schools, erecting public
buildings at the state capitol, for a university, for erection of a penitentiary, for the use and

-

support of agricultural colleges, for the establishment and maintenance of a scientific school,
for State normal schools, and for State charitable, educational, penal, and reformatory

institutions. Disposal of the common school and university granted lands was conditioned by
a minimum price; penitentiary lands were subjected to the requirements of an 1881 act

appropriating funds for the erection of a penitentiary in Dakota Territory; agricultural college
lands were subjected to the terms of the Morrill Act and its progeny. Other granted lands

were to be "held, appropriated, and disposed of exclusively for the purposes herein mentioned,

in such manner at the legislatures of the respective States may severally provide."2

:1889 Enabling Act, §17.

Congress did not describe its action in this Enabling Act, or any other until 1912, as

establishing a trust.3 The original expectation was that the states would sell these lands into
private ownership and use the proceeds for the benefit of the described uses.

By 1889 it was

understood that granted lands might not be sold, at least immediately, and leasing of common
school lands was specifically authorized in the Enabling Act applying to Washington.

Except

for describing the purposes for which the benefits of the granted lands were to be used and a

few other conditions, the Federal grants give considerable discretion to the states.
The exercise of that discretion is apparent simply by comparing the marked differences
of approach among the four states all receiving lands under the same Enabling Act.

For

example, Washington and South Dakota have an elected Land Commissioner while Montana

and North Dakota appoint their Land Commissioner.

South Dakota eliminated the Board that

used to oversee the operations of the Land Commission while Washington has changed the
role of the Board several times.

North Dakota's Board is established in the state constitution.

The North Dakota Constitution restricts its granted lands to leasing for "meadow and
pasturage purposes." North Dakota also restricts the investment of its permanent school fund
to state or federal bonds or to first farm mortgages on farm lands in the state.
The Washington Constitution explicitly places the granted lands into a trust.

It

describes the beneficiaries of the trust as "all the people" and requires that fair market value
be received for the sale or use of the lands.

It acknowledges the state's legal duty to comply

with the conditions of the Federal grant and goes on to establish more detailed requirements
respecting lands granted for "educational purposes."

There is some legal uncertainty whether the Federal grants prior to 1912 in fact
created a trust, but the court cases involving questions of state management of these lands
seem to assume that a trust has been created by the grant of specific lands for specific

purposes.4 There is no question that the State of Washington placed these lands in a trust in
its constitution.

3In the 1912 legislation authorizing statehood status for New Mexico and Arizona the grant of school lands is
described as a trust. See S. Fairfax et al., "The School Trust Lands: A Fresh Look at Conventional Wisdom,"
22 Envt'l L. 797 (1992) (hereinafter "Conventional Wisdom").
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Some uncertainty is created by the words of the constitution establishing the trust for
"all the people" since the grants were made for specific purposes.

We have found no direct

information explaining the intent of the drafters in using this phrase.

Fraser suggests that it

may have been to resolve the question of whether the proceeds from the permanent school

fund were to be distributed just to the benefit of the schools within the county in which the

lands were sold or were to be available statewide.5 Arguably, this provision manifests an
intention to approach the state's management of its trust lands somewhat more broadly than
might ordinarily be the case, within the overriding limitation that the state action must first

satisfy the conditions of the Federal grant.

3.3.2

We return to this issue below.

Forest Board Lands

As described in chapter 2, there is another category of trust lands administered by the
Department of Natural Resources in Washington.

These are the so-called Forest Board lands.

Beginning in the 1920s the legislature expressed concern about reforesting private lands that
had been harvested and essentially abandoned.

Two mechanisms for establishing state control

of these lands were provided: by purchase or gift or by transfer from the counties.

The first

approach was to buy lands "chiefly valuable for the purpose of developing and growing

timber...."6 These are known as the Forest Board Purchase Lands. By statute these lands are
to be held in trust.

The second mechanism, adopted in its present form in 1935, authorized

the State to take over lands that can be "used as state forest land" held by the counties

because of tax foreclosures.7 These lands, referred to as Forest Board Transfer Lands, also
are held in trust.

Forest Board lands are trust lands administered by the Department of Natural
Resources, but they should be distinguished from the Federal granted lands because of the
difference in their origins and the differences in the particular purposes for which they were

sThe Territorial Legislature had adopted the statewide approach first, then shifted to the county specific
approach, and then back once again to the statewide approach prior to statehood.

6RCW § 76.12.020

7RCW§ 76.12.030

Fraser at

placed in trust.

Forest Board lands are to "promote generally the interests of reforestation...."

By statute, these lands are "forever reserved from sale" though their timber and other products

may be sold and the lands may be leased.8 Proceeds from these transactions are to used for
their management (up to 25 percent for transfer lands and 50 percent for purchase lands) with

the balance paid to the county in which they are located for distribution in the same manner

as property taxes.9

|
3.4

Legal Obligations Respecting the Trust Lands
3.4.1

Who is the Trustee?

The trustee is the person who holds title for the benefit of another.

In general terms

the State of Washington is the trustee of both the Federal granted lands and the Forest Board
lands.

More specifically it is the legislature, acting in its capacity as representative of the

people of the state, that is the trustee.

The legislature has delegated the administration of the

trust lands, by statute, to the Department of Natural Resources (statutorily defined as the

Board, the administrator and the supervisor) and to the elected Commissioner of Public Lands
(who, by statute, is the DNR administrator). The Commissioner of Public Lands is a
constitutionally-established position and may be considered to hold a status somewhat
different from appointed commissioners in other states by virtue of being elected.

However,

the duties of this position are statutorily defined rather than established by constitution as in

some states. Thus the Commissioner in Washington acts only within the scope of authority
delegated by state statute.

As Administrator of the Department of Natural Resources, the

Commissioner commands additional statutory authority.
is a statutorily created entity.

The Board of Natural Resources also

It holds particular responsibilities related to review of

departmental transactions and setting department policy.

In sum, the state is trustee. The

legislature acts on behalf of the state in establishing the basic terms and conditions of the
trust. The DNR is the trust manager, carrying out the directives of the legislature.

*RCW § 76.12.120
9RCW§ 76.12.030

3.4.2

Who are the Beneficiaries?

The Federal land grants identify the purposes of the grants, as described above.

The

state public schools are to receive "support" from the common school lands and, thus, are

regarded as the beneficiaries of this trust.

The University of Washington is the beneficiary of

the university land grant.

Washington State University is the beneficiary of the agricultural

and scientific land grants.

Eastern Washington University, Central Washington University,

Western Washington University, and Evergreen State College are the beneficiaries of the
normal school grant.

The Capitol Campus is the beneficiary of the capitol lands grant.

And

the CEP&RI land grant goes to support prisons through the Department of Corrections and

hospitals through the Department of Social and Health Services, among other things.10
As mentioned, the Washington State Constitution places all public lands granted to the
state into trust for all the people.
beneficiary of the trust is unclear.

The effect of naming all the people of the state as the
Since the Federal lands were granted for named purposes,

revenues generated from their use and disposition seem clearly limited to the support of these

purposes.

Consistent with this dominant requirement, however, and with the constitutional

command that fair market value be received for any use or disposition, other uses probably
can be made of the lands.

In fact, the legislature has specifically authorized "multiple use"

management of state lands "where such a concept is in the best interests of the state and the
general welfare of the citizens thereof, and is consistent with the applicable trust provisions of

the various lands involved.""
In addition to identifying to whom revenues should go, the definition of beneficiaries
is significant because beneficiaries stand in a special position with respect to enforcing the
manner in which the trust is administered.

Thus another possible understanding of the

recognition of all the people as beneficiaries is to view any interested citizen as potentially
having standing to sue the state respecting its exercise of its fiduciary trust management
responsibilities.

l0SeeRCW § 43.79.201.

"RCW§ 79,68.010

The Washington Supreme Court, however, has made it clear that, the state cannot use

trust assets "to pursue other state goals."12 It reached this conclusion in the context of state
legislative action to relieve the timber industry of timber purchase contracts on state lands,
and its analysis that providing this benefit to purchasers came at the direct expense of the trust

beneficiaries.

This issue will be discussed more fully in considering the legal responsibilities

of the trustee to the trust beneficiaries.
The beneficiaries in the case of the Forest Board lands are not so explicitly identified.
The statutes simply say that the lands are to be held in trust.
beneficiary.

They do not specify a

If these lands were "public lands granted to the state" then, by terms of the

Constitution, they would be held for all the people.

Most of these lands, however, either were

required to be transferred from the counties to the state or were purchased.

The purpose of

obtaining the lands was reforestation, presumably for the long-term availability of timber from
state lands!

From this perspective, the beneficiary may well be regarded as all the citizens of

the state.

Viewed more narrowly, however, the revenues gained from these lands are to be
distributed to the counties in which they are located, and the counties are then to distribute
revenue in the same manner that property tax revenues are distributed, following the
deduction of up to either 25 or 50 percent of the earnings for retention by the state for the

management of the lands.

Thus it might be argued that the counties and those receiving funds

from the counties are the beneficiaries of these lands.

As a practical matter, if not strictly

legally correct, this is the manner in which these lands have been treated.

3.4.3

What are the Duties of the Trustee?

First and forerr.ost, the trustee must comply with the terms and conditions of the legal
instruments creating the trust. Thus the legislature on behalf of the State of Washington is

bound by the terms of the 1889 Enabling Act, as amended, in its decisions respecting the
Federal granted lands.

It is bound by provisions of the State Constitution as well.

12County of Skamania v. State of Washington, 685 P.2d 576, 582 (Wash. 1984),
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With

respect to Forest Board lands the legislature probably holds considerable discretion, unless the
lands were acquired with some specific limitation in the particular transfer transaction.
In turn, the DNR as the agent of the state and the legislature in executing the state's
trustee duties is first and foremost bound to follow the dictates of the statutory framework

established by the legislature.

This includes actions taken respecting the trust lands by the

Commissioner of Public Lands and the Board of Natural Resources. DNR is not itself the
legal trustee but the agent of the trustee.

which it acts than is the legislature.

As such it is more constrained in the discretion with

As discussed in chapter 5, the legislature has given the

Board limited discretionary authority in several instances.

Beyond the legal obligation to comply with the particular terms of the trust

instruments and, in the case of the DNR, to act within the bounds of its statutory authority,
there is the more general body of law governing the administration of trusts that arises out of
common law.

One comprehensive effort to put together a statement of this body of law is

found in the Restatement of Law, Trusts, Second and Third Editions.

Another authoritative

source is the widely used treatise on trust law authored by George Bogert.

Courts have tended to be more demanding of the state's fiduciary responsibility toward
trust beneficiaries since the U.S. Supreme Court decision in Lassen v. Arizona ex rel. Arizona
Highway Department.13

In that case, the U.S. Supreme Court held that the State of Arizona

could not transfer easements for highway construction across state trust lands without
compensation.

Since then, a considerable number of decisions have been similarly protective

of the interests of the trust beneficiaries in the face of state actions intended to use trust assets

to benefit others without compensation.M
The leading case in Washington is Countv of Skamania v. State of Washington.
The Washington legislature passed the Forest Products Industry Recovery Act in 1982.

Among other provisions, this act made it possible for purchasers of timber sales contracts

from state lands to either default on the contracts or to obtain contract modifications making

"385 U.S. 458 (1967).

MSee cases discussed in Conventional Wisdom.

15685 P. 2d 576 (Wash. 1984).

compliance more easy. The Washington Supreme Court struck down this action by the
legislature, holding that it violated the state's trust duties to the beneficiaries.

It distinguished

the general authority of the legislature to act in the state interest and its authority to act with
respect to trust lands.

In the words of the Court:

Where the statute deals with state trust lands, however, the permissible goals of
the legislation are more limited. The federal land grant trusts were created
specifically to benefit certain named beneficiaries. ... Every court that has
considered the issue has concluded that these are real, enforceable trusts that
impose upon the state the same fiduciary duties applicable to private

trustees.16
The Court also found that the statute creating the Forest Board transfer lands "imposes upon

the state similar fiduciary duties in [their] management and administration...."17
Specifically the Court identified two duties: the duty of undivided loyalty and the duty
to act prudently.

The first duty means that the state must act with undivided loyalty to the

trust beneficiaries, to the exclusion of all other interests.18 In the context of this case this
duty requires the state to obtain full value for trust assets that are transferred (actually a state
constitutional duty), and it prohibits the state from actions respecting the trust assets that
provide benefits to others (here the timber purchasers) at the expense of the trust beneficiaries,
no matter how laudable the reasons for providing other benefits may be.

The duty to act

prudently, to manage trust assets prudently, means using reasonable diligence in pursuing

contract claims, according to the Court. Releasing contract claims unilaterally, without clear
benefit for the trust beneficiaries, is not prudent, in the view of the Court, and again runs

afoul of the constitutional duty to seek full market value of the interest being sold.19

l6Id. at 579-580 (citations omitted).

"Id. at 580.
"Id.
19Id. at 582-583.

The Bogert treatise on trusts describes the general duty of a trustee as a duty to use

"ordinary skill and prudence."20 This duty is further explained as follows:
In the management of the trust the trustee is bound to display the skill and

prudence which an ordinarily capable and careful man would use in the conduct

of his own business of a like character and with objectives similar to those of

the trust.21

Private trustees are obligated to exercise "common skill, common prudence, and common
caution."

A trustee, acting in accord with this general standard, is not held responsible "for

errors of judgment."
Moreover, the trustee has a duty to preserve and protect the property from loss or
damage.

This is the duty of an "ordinarily capable" business person exercising reasonable

prudence and skill.22 There are other such common law duties but none can be. construed as
imposing a duty to maximize revenue from the trust property in some kind of absolute sense.

It is often suggested, and in fact several courts have held, that the trustee has a duty to

maximize revenues from the trust lands.23 Some state constitutions and statutes express
some version of this duty. Under general trust principles, the trustee has the duty to make the
trust "productive," traditionally meaning to generate income.

So long as the trustee is acting

prudently, however, the level or amount of that income cannot legally be required to be more
than what common skill can produce.
It is true, without question, that when trust assets are leased or sold they must return at

least fair market value. There is a clear duty on the part of the state as trustee to ensure that
the sale of trust lands or the products of trust lands realizes the best possible price.
sense there is a duty to maximize revenue.

In this

Ordinarily this duty' is met by requiring that all

transactions occur in an open, competitive manner so that the market sets the price.

0Bogen at 334.

"Id. 230.
"See e.g., State v. University of Alaska, 624 P.2d 807 (Alaska 1981): Oklahoma Education Ass'n v. Nigh,
642 P.2d 358 (Okl. 1982).
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By statute, the Washington Legislature has directed the Board of Natural Resources to
establish policies that help achieve "maximum effective development and use" of trust lands

and resources.24 In another statutory provision the legislature states the maximization of
economic return is a primary objective of trust land management.25

3.5

Summary

The trust status of these Washington State lands carries with it a set of responsibilities
that distinguishes trust lands from other public lands.

whom the trust lands are managed.

There are particular beneficiaries for

The interests of these beneficiaries and, in particular, their

financial interests are the first consideration of the trustee.

The trustee must follow the terms

and conditions of the trust and exercise ordinary skill and prudence in carrying out the
provisions of the trust.
The DNR, including the Board, has responsibility for managing the trusts that have

been created for the Federal granted lands and the Forest Board lands.

As manager it must

follow the provisions of the various legal documents that establish and direct management of
the various trusts.

In addition it must follow the general common law principles of trust

management.

We turn next to an examination of selected programs and practices of the DNR
respecting state trust lands.

'RCW § 43.30.150.

25RCW § 79.01.095 calling for periodic economic analysis of state trust lands "where the nature of the trust
makes maximization of the economic return to the beneficiaries of income from state lands the prime objective."
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chapter 4:

selected programs of the washington
Department of Natural Resources

4.1

Introduction

This chapter describes the programs of the Washington Department of Natural
Resources (DNR) pertaining to the management of state-owned lands.

The program areas

discussed here are only a part of the diverse responsibilities of the DNR, which also include

the regulation of resource development (forest, oil and gas and mining) on public and private

lands in Washington, management of aquatic lands, and protecting lands within the state from
wildfire. This chapter discusses the timber sales, agricultural and grazing, transition lands,
and natural area programs as well as the asset stewardship planning process.

4.1.1

DNR Organization

DNR organization, has changed over the years.

Today the management of state-owned

lands is handled by four divisions under Resources Management within the DNR as set out in
section 2.1 (see Figure 4.1).

The Resource Planning and Asset Management (RPAM)

Division includes overall asset planning and management, the urban and transition lands

section, and a transactions section that handles all sales, exchanges and acquisitions involving
state-owned lands. Leases and rentals of state lands are handled within the different program
areas.

For example, agricultural leases are administered by the Agricultural Resources

Division and leases of timber lands by the Forest Resources Division.
State land management activities often involve more than one division within the

DNR. For example, a parcel formerly managed for timber use may be identified at the
regional office as more appropriate for preservation or for classification as transition land.

Natural Areas program staff within the Forest Resources Division might be interested in
acquiring the parcel from the trust for dedication as a Natural Area Preserve.

The DNR may

request funds from the legislature or obtain funds from a private source to purchase the

parcel. Ultimately, the transaction section of the RPAM Division would complete an
appraisal and take other steps necessary to complete the purchase.

1

Figure 4-1.

Washington Department of Natural Resources, 1995.
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Prior to the most recent departmental reorganization in 1994, agricultural lands were
under the Lands and Minerals Division.

This Division also was responsible for minerals

management and most land transactions including sales, exchanges and acquisitions.

A

separate Real Estate Division centered in Seattle handled commercial properties with some
support from Lands and Minerals.

Other divisions included Forest Land Management, Timber

Sales and Engineering (see Figure 4.2).

The 1994 reorganization made important changes in program placement that may
reflect a recognition of a shift in issues confronting the DNR.

One significant effect is that

the Forest Resources Division now handles not only timber sales, a principal responsibility

under the previous Timber Sales Division, but also all other uses of forest lands.
includes the Natural Areas and Natural Resources Conservation program areas.
programs were formerly under the Land and Water Conservation Division.

This
These

Another

significant change is the more prominent position of agricultural resources management which
became a separate division rather than one part of a broader division.

Integrated planning for

state-owned lands took on greater prominence with the establishment of the Resource

Planning and Asset Management Division.
within each program area.

Prior to this, planning was carried out separately

In addition to the four divisions, a Habitat Conservation Planning

section was established to develop a Habitat Conservation Plan for state trust lands.

This

section, considered a "special project," reports directly to the Deputy Supervisor for Resource

r

Management, the same as the four divisions.

4.1.2

Management of Revenues

The DNR also manages the disposition of revenues from state-owned lands.
are generated from various trust land activities, including leasing and sales.

Revenues

Statutory

requirements on how proceeds should be distributed have changed, sometimes significantly,

■

over the history of the DNR.

Grant land proceeds are allocated to various trust accounts, including the common
schools.

Proceeds from the management of Forest Board lands are allocated to the

appropriate counties and to the state general fund (for Forest Board Purchase lands). Prior to
1965, proceeds from the sale or lease of state school trust lands, or the sale of timber

Figure 4.2.

Washington Department of Natural Resources prior to 1994
reorganization.
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from state school trust lands, were allocated to the permanent fund. In 1967 the State
Constitution was amended to provide that proceeds from leases and timber sales be directed to
the Common School Construction Account to provide assistance for school construction
projects.

Exceptions included revenues from (1) state land sales and (2) from the sale of non-

renewable resources (e.g. oil and gas), which continued to enter the permanent fund.

In 1967

the permanent fund was limited to about $100 million, and subsequently collected proceeds
were allocated to the construction account.

The legislature in 1977 established the land bank

which provides a mechanism for depositing the proceeds from the sale of grant lands in an

account that can then be applied toward the purchase of replacement lands.1
As discussed in chapter 5, a portion of the annual revenues is deducted for
administrative costs, and directed to the Resource Management Cost Account (RMCA).

By

statute this amount cannot exceed 25 percent of gross revenues.2 By Board policy, when the
RMCA fund balance exceeds 12 months of operating expenses, the Board reviews whether to

disburse any funds surplus to anticipated needs.3 Since 1978 the balance has been distributed
in one of two ways. From 1978 to 1988 DNR would suspend accepting funds into the
RMCA until the balance reached the desired level. This occurred in 1978 through 1983 and
early in 1988.

From late 1988 to the present, whenever the RMCA accumulated surplus funds

the Board would take action to disburse the funds to the appropriate trust fund.

happened in 1988 through 1993.

■

This

In these two ways more than $165 million has been passed

through to the trust beneficiaries in the past 17 years.4

4.2

Land Sales, Purchases and Exchanges

This section describes property transactions handled by the DNR including sales,

r
r

r
r

■

'RCW § 79.66.030; see 1981 Transition Lands Report, at 14.
2RCW § 79.64.040.
'WAC § 332.100.040.

'Interview with and comments of Bill Koss (May - June 1995). The Forest Board lands receive no portion of
the RMCA distribution as their management fees enter the Forest Development Account, The FDA has not had a
surplus income situation similar to the federally granted lands.

r
exchanges and purchases involving state trust lands.

The primary goal of the DNR in

carrying out these activities is to reposition the trust land base to better produce future income

for the trust.

Within the statutory framework, the DNR has authority to purchase, sell and

exchange lands.5 The overall guiding principle is whether the transaction is in the best

r
r

interest of the state or affected trust.6
The DNR follows both informal and formal policy in carrying out land transactions.
For urban and transition lands, the 1988 Transition Lands Policy Plan provides policy
guidance. For other types of lands, there is no formal plan or policy document although there

has been some attempt to develop informal guidelines through DNR memoranda.7
Property transactions may be initiated by the DNR or by the filing of an application by
a party interested in purchasing or exchanging a specific parcel(s).

Once a parcel(s) is

identified for possible sale or exchange, the DNR evaluates the property.

Priorities are

established among the pending transactions, and a work plan is developed which includes an
assessment of title and obtaining an appraisal.

On all proposed sales, the DNR conducts its

own appraisal or, more commonly, obtains outside appraisals. Negotiations with the property
owners are carried out by DNR, and an agreement or contract is developed and executed,
contingent on Board approval.

Interviews with other parties involved in the proposed

transaction may also be conducted.8
Before DNR presents a proposed sale or exchange of state land to the Board involving

sSee RCW §§ 43.30.265 (acquisition of replacement property subject to legislative appropriation); 43-51.270
(allows trust lands to be sold to parks and recreation commission); 79.01.009 (allows sales to public agencies without
public auction); 79.08.180-200 (Enabling Act; including exchanges involving grant land); 76.12.050 (exchanges);
79.66.030 (land bank transactions).

*See, e.g., RCW §§ 79.01.009 (sales of granted lands to public entities); 76.12.050 (Forest Board lands); and
79.08.180(6) (exchanges of trust lands authorized when, among other reasons, it is in the best interest of the trust
for which the state land is held).

Outside of acquisitions of trust land, the DNR may also acquire property for the protection of specific resources
or land areas. See section 4.5, and RCW §§ 79.70 and 79.71.

7Interview with Bruce Monell (Mar. 22, 1995); consultants were told about but did not receive copies of any such
memoranda.

"For exchanges, the statute requires a hearing and, for all sales, DNR procedures require a hearing. Hearings
are not required for acquisitions. RCW § 79.08.015 (concerning exchanges of land under DNR control).
6

an exchange of any lands under the administrative control of the DNR, it must hold a public
hearing on the proposal in the county where the state land or the greatest proportion thereof is
located.

Prior to the hearing, the DNR must publish a public notice in one or more daily

newspapers in the county and at least once in one or more weekly newspapers circulated in
the area where the state-owned land is located.

All transactions are eventually brought to the Board. The transactions staff in RPAM
take the completed proposals to the Board.

In essence, the transactions staff provides a

service to the entire DNR, acting as a sort of title company.

In the case of a proposed sale of

trust lands, a proposed value is submitted to the Board who then must approve the value of
the land. The Board generally approves the value recommended by the appraisal.

A closing

follows Board approval.9

4.2.1

Background of Program Area

Land transactions prior to the 1994 reorganization were handled within the Lands and
Minerals Division within the DNR, as discussed above.

Under the current departmental

organization, transactions involve the RPAM Division and, depending on the type of land
involved in the transaction, the regional staff and other DNR divisions.

For example, if the

transaction contemplated the purchase, sale or exchange of agricultural lands, regional staff
and the Agricultural Resources Division would assist the RPAM staff in preparing the

proposed transaction.

The transactions section of RPAM coordinates the transactions and

brings the final proposal to the Board.10
Beginning in the early 1980s, the DNR followed specific steps in preparing
transactions (buying, selling, and exchanging property) for taking to the Board.

procedures for each proposed transaction were developed and strictly adhered to.

Internal

Changes in

transactions operations in the 1980s attempted to bring the DNR procedures in line with

r

corporate standards. A manual setting out checklists to be followed for each transaction was

9RCW § 79.01.092; Wash. Const., art. xvi, sec. 2; RCW § 43.30.l50 (3). Under the statute, the board is to fix
the value of school lands.

10Telephone interview with Bruce Monell (May 3, 1995); and interview with Craig Calhoon (May 30, 1995).
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r
r

developed during this time." DNR staff view the procedures as effective and necessary.
Since the Board is involved in transactions at a higher, policy level, the DNR staff assumes a
greater sense of responsibility and accountability to ensure that transactions are accurately

evaluated.12
One part of the transaction review process that changed dramatically in the past 30
years is appraisals, conducted for all land transactions. In the 1960s appraisals were done
informally, sometimes prepared in memo form with limited analysis.
thorough process matching industry standards is now followed.
are done outside the DNR and reviewed by staff.

A more formal and

Since 1987, most appraisals

This shift in practices followed a DNR

determination that in-house appraisals conducted from Olympia could not be done adequately
for properties across the state due to market variability.
In the early 1980s, an internal review process was developed known as the "murder

board."

While this term is no longer used, the many levels of internal review developed

coincident with the term continues.

Any matter to be taken to the Board, including property

transactions, is reviewed first by the transactions section staff, followed by the RPAM
Division Manager, the Deputy Supervisor, the Supervisor, and the Commissioner.
Suggestions for improvements during these types of internal reviews include changes in the

presentation and audio visual aids to explain the proposed transaction to the Board.13

4.2.2

Repositioning Trust Lands

Tools allowing the DNR to sell, purchase and exchange lands in order to better

position its trust lands have been evolving since the 1930s.
primary mechanism available for this purpose.

Exchanges at one time were the

Authority to exchange lands was adopted by

the legislature for both Forest Board lands (1937) and later for trust lands in general

r
r

"Otto Interview.

l2Otto Interview.
13Otto Interview; interview with Craig Calhoon (May 30, 1995).

r
■
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(1957).14 Using the Real Property Replacement Account (RPRA) and the Resource
Management Cost Account (RMCA), the DNR also has authority to purchase land for

resource and income production.15 In 1977 the land bank was created to allow the purchase
of replacement lands with proceeds from sales of trust land.

In adopting this law, the

legislature expressly found that "from time to time it may be desirable for the department [] to
sell state lands which have low potential for natural resource management or low incomegenerating potential or which, because of geographic location or other factors, are inefficient

for the department to manage."16 The legislature added to the DNR's range of tools for
repositioning again in 1989 with the adoption of the Trust Land Transfer Program.

This

program provides a mechanism, through the payment of full market value and subject to
Board approval, for the transfer to other uses of trust lands with attributes suitable for

preservation, conservation, or for use as state parks.17
In 1992, the legislature authorized DNR to make direct transfers of land at full market
value to public agencies.

The proceeds are held in the RPRA to buy replacement trust

land.13

4.2.2.1

Land Sales

In disposing of property through land sales, the DNR attempts to position lands for

sale at the best time, considering market and other factors. The main focus of the DNR's sale
activity is with transition lands.

State-owned lands must be sold at public auction unless otherwise provided by statute.

14RCW §§ 76.12.050 (Forest Board lands) and 79.08.180 (grant lands). The DNR may have been exchanging
properties prior to this time, however. Interview with Craig Calhoon (May 30, 1995).

r
r

r
r

I5RCW §§ 79.66.020; 79.64.020; and 43.30.265.
16RCW § 76.66.010.

l7Interview with Jerry Otto (May 30, 1995).

I8RCW §§ 79.01.009; 43.30.265.
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No public auction is necessary for transfers to public agencies.19 Lands acquired or
designated by the DNR as Forest Board land may not be sold, although they may be leased

and the timber and other products from the lands may be sold.20 Land bank property may
be sold under the same procedures as required for other state lands and the proceeds used to

acquire replacement property.21

Another reason for disposal is in response to a request

from a county to transfer a parcel of Forest Board land to the county for public park use.

If

the Board determines that the transfer to the county for this use is consistent with the state

outdoor recreation plan, the land is reconveyed to the county upon approval of the Board.22

4.2.2.2

Land Purchases

In preparing proposed land purchases, the DNR negotiates with the property owners,

and an agreement or contract is developed and executed.

The range of properties DNR

presently considers for acquisition includes forest lands, commercial property: and agricultural
lands (orchards or irrigated crop lands).

With the approval of the Board, property may be purchased and held in the land bank.
Funds for this purpose may by law come from the forest development account or from the
resource management cost account.

These accounts are to be later reimbursed with income

from the sale of lands replaced by land bank property.23 Since 1992, the DNR has also
operated the land bank in a "sell-first" mode in which the property is sold first, and the
proceeds are used to buy replacement land.

I9RCW § 79.01.009.

Nor are public auctions required for transfers in lieu of condemnations and transfers to

resolve trespass and property ownership disputes.

20RCW§ 76.12.120.
2IRCW § 79.66.030.
22RCW § 76.12.072.
"RCW § 79.66.050. As discussed in Section 4.5.2, the department manages the land bank with the assistance

of a technical advisory committee, consisting of three members. See §§ 79.66.040 and 79.66.070. The committee
is authorized to provide professional advice and counsel to the board regarding land bank sales, purchases, and
exchanges involving urban property. In practice, the committee is only involved in commercial property purchases.
Interview with Craig Calhoon (May 30, 1995).
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In addition to the Trust Land Transfer Program, described below, the DNR is
authorized to acquire lands suitable for state forests and reforestation.

No forest lands may be

designated, purchased, or acquired by the DNR unless the area is of sufficient acreage and so

located that it can be economically administered for forest development purposes.24

4.2.2.3

Land Exchanges

Exchanges provide a valuable alternative to sales and purchases.

They offer the

opportunity to improve the land base position through mutually agreeable transfers.25 In
addition, unlike sales and purchases, which often involve small tracts, exchanges allow the

DNR to deal in a large volume of land within a single transaction.

Between FY 1981 and

1994. the DNR participated in reshaping its land base via exchanges, acquisition sales, and

transfers totalling some 711,000 acres.26
The DNR has broad authority to negotiate exchanges of state lands.

Exchanges may

be made with a local or Federal public agency, with tribes and with private landowners.

Exchanges are carried out to better position the trust land base within the statutory constraints
of maintaining the state's land base and the state's commercial forest base.

The DNR, with

the approval of the Board, may exchange any state land and any timber thereon for any land
of equal value in order to: (1) facilitate the marketing of forest products of state lands; (2)

consolidate and block-up state lands; (3) acquire lands having commercial recreational leasing

potential; (4) acquire urban property which has greater income potential or which could be
more efficiently managed by the Department in exchange for state urban lands; and (5) to

acquire any other lands "when such exchange is determined by the board [] to be in the best

:4RCW § 76.12.080. In order to fund purchases of forest land, the department is authorized by statute to issue

utility bonds of the state of Washington, if authorized to do so by the legislature. § 76.12.090. The statute severely
limits the price DNR can pay for lands and thus has limited utility today.

"Parties dealing with DNR have diverse reasons for wanting to work with the DNR. For transactions involving
private parties, exchanges may offer tax savings over purchase and sale transactions. For local governments an
exchange may be the only feasible opportunity for acquiring highly desirable state land parcels. These state land
parcels may be ideal for parks and open space but often could not be purchased by the local entity because of a lack
of local funds. Belcher Briefing document, at 23.

"Interview with Bill Koss (May 30, 1995).
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interest of the trust."27 All lands acquired by the state under exchanges take on the status of

the transferred state land, and are managed as trust assets.28
The Asset Stewardship Planning process, discussed in section 4.7, is expected to set
guidelines for the DNR's transfers and acquisitions program area by defining the desirable
mix of assets.

4.2.2.4

Trust Land Transfer Program

Certain trust lands have attributes suitable for preservation or conservation or as a state

park. The legislature provided a mechanism for transferring these lands after paying full
market value to the trusts as approved by the Board.

Trust lands identified for protection are

moved to a special status, for example Natural Area Preserves, Natural Resources

Conservation Areas (see Section 4.6) or a state park.29
Money is appropriated by the legislature for the program that otherwise would be

directed toward school construction.

Trust properties identified for protection are purchased

from the school trust at full market value.

For each parcel purchased, the value attributable to

the timber goes to the Common School Construction Account.

The value of the land is used

for the purchase of replacement lands which must be good quality forest land or other income

producing lands for the school trust.30

27RCW § 79.08.180. See also § 79.01.007 regarding exchanges or sales involving institutional real property, and
76.12.050 regarding exchanges of Forest Board lands.

28RCW §§ 76.12.065; 79.08.190.
29SeeRCW § 79.08.1062 (requiring payrrent to DNR of full market value for gjant lands used for state parks);
and related provisions at §§ 79.08.1064 -.1078; see also §§ 43.51.270 -.280 (regarding transfer for full market
payment of lands already designated as state parks).

30This program is authorized through provisions incorporated into biennial budgets: 1989 Wash. Laws, sec. 316,
ch. 19; 1990 Wash. Laws, sees. 310 and 311(1), ch. 16; 1991 Wash. Laws, sec. 26, ch. 14; 1992 Wash. Laws, sec.
21, ch. 233; 1993 Wash. Laws, sec. 459, ch. 22. A total of over $275 million was appropriated from 1989 through
1993. Washington Dept. of Natural Resources. Lands and Minerals Division, Land Management Services Section:
Transaction Types, Authorities, and Sources of Policy, prepared by Julie Armbruster, Sept. 13, 1993.
The department has received criticism for proposed acquisitions. Some interests are opposed to the purchase
of any lands under the land transfer program, for example, because they do not want more land in public ownership.
Monell Interview.
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4.2.2.5

The Land Bank

Prior to 1977, as discussed under section 4.1.2, when money was received for the

disposal of trust lands, it was placed in the permanent fund.

land yet maintain the publicly owned land base.

This made it difficult to sell trust

Statutory changes in 1977 and 1992

established mechanisms and procedures that addressed the DNR's need to reposition trust
lands that could not be effectively managed.
The Act allows the DNR to reposition through sales, acquisitions and exchanges the

publicly owned land base to address these problems.

The DNR is authorized with Board

approval to purchase, sell or exchange property, including trust property, through the land
bank.

Any proceeds from these transactions may be retained in the bank and subsequently

used to purchase replacement properties.31 A "land bank technical advisory committee" was
established along with other amendments to the Act to provide guidance to the Board for
transactions involving urban lands.

This committee's composition and responsibilities are

described under section 4.5.

4.3

Timber Sales32
Next to the Federal Government, the DNR is the largest holder of forest lands in the

State of Washington.

Weyerhaueser Company is third.

The DNR harvests a much greater

volume of timber than the Federal Government, but not as much as Weyerhaueser Company.

The difference from Weyerhaueser is related to the difference between business objectives and
the DNR's objectives as a trust manager.

This translates to differences in the types of trees

within areas owned, the rotation age, and other factors/3
Over two-thirds, or about 2 million acres of Washington's trust lands are commercial

timberlands.

Sales of timber from these lands account for over $ 150 million a year of trust

land income, or about 90 percent of the total income. A portion of this revenue covers the

31RCW § 79.66.030.

Replacement lands should have greater potential for (1) natural resource or income

production; or (2) more efficient management by the department.

"Much of the material in this section of Chapter 4 is authored by Jon Souder.
"Interview with Jack Hulsey (Mar. 22, 1995), and telephone interview with Art Steams (May 24, 1995).
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DNR's management costs, as discussed in section 4.I.2.34
Forested trust land management in Washington historically was carried out by the State

Division of Forestry and traditionally involved timber sales, forest practices and fire
protection.

Since 1957, the DNR has been responsible for both timber sales and all other

forestry activities for trust forest lands.

This includes tree planting, precommercial thinning,

plantation maintenance, a production nursery, tree breeding (forest genetics for Douglas Fir),

research cooperatives, forest fertilization, and public uses.35 This section of the report is
limited to a consideration of the timber sales program.

4.3.1

Evolution Since the Late 1970s

Timber sales policies and practices have been modified over the past 20 years (see

Table 4.1).

The most significant changes for the timber sales program have been the

development of programmatic policy documents, shifts in the manner in which sustainable
harvest and annual timber sales are established, and responses to state and Federal
environmental laws.
Today, all timber sales must go through a review process under the State

Environmental Policy Act (SEPA). SEPA was enacted in the 1970s but the DNR was given
an exemption.

As discussed in chapter 2, this exemption was challenged by environmental

organizations and overturned.36 New Commissioner Brian Boyle subsequently directed the
development of the 1983 Forest Land Management Program (FLMP), which was subsequently
revised for the 1992 Forest Resource Policy Plan.

The major changes in the 1992 plan were a

"landscape" planning approach, and an improved wildlife habitat policy.

Also, there was a

change in process followed during the development of the FLMP that not only included
broader participation within the DNR, but also earlier public involvement.

"Belcher Briefing document, at 1.
"Interview with Jack Hulsey (Mar. 22, 1995).

]6NoeI v. Cole, Memorandum Opinion No. 9806, Superior Court in and for the County of Island, State of
Washington, June 23, 1978 and Order Granting Summary Judgment, January 3, 1979; 98 Wash.2d 375, 655 P.2d
245 (1982).
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Table 4.1

Chronology of Washington DNR Timber Sales Policy Documents

1979

Forest Land Management Program (& Final EIS).

1982

1983-1992 Forest Land Management Program (FLMP).

1983

Proposed Forest Land Management Program, 1984-1993 (& Final
EIS)

1984

Final Forest Land Management Program, 1984-1993 (& Final
EIS)

1987

State Forest Board Lands: A Report to the Counties.

1989

Commission on Old Growth Alternatives for Washington's
Forested Trust Lands Final Report.

1992

Final Forest Resource Policy Plan, 1992-2002 (& Final EIS).

During the FLMP development, the DNR considered moving approval of individual
timber sales from the Board to the Commissioner.

This idea was rejected following a

determination that a broader review process produces better decisions. The process was
modified, however, so that sales are now taken to the Board following advertising, rather than

before, to expedite sale processing.37
DNR practices in reaching sustainable harvest levels and annual cuts have shifted

during the past 25 years.

Sustainable harvest is defined by statute as the "management of the

forest to provide harvesting on a continuous basis without prolonged curtailment or cessation

of harvest."38 This was described in the FLMP as a "compromise between an economic
schedule and a biological schedule."39 The policy was restated in the 1992 plan:
The department will manage state forest lands to produce a sustainable, even-

flow harvest of timber, subject to economic, environmental and regulatory

"1983-1993 Forest Land Management Program (1982) [hereinafter FLMP], at 9; telephone interview with Art
Steams (May 24, 1995).

38RCW § 79.68.030.

■

"1983 Program Report, at 42.
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constraints.110
The overall planning period for sustainable harvests is 120 years, broken down into

targets for each decade.
"allowable cut."

Ten-year harvest levels prior to 1970 were referred to as the

This term was replaced with "sustainable harvest" to more accurately portray

the way in which timber is sold.

Although not required by the statute, the DNR has for

several years followed a policy of approximate even flow timber sales from year to year.
Prior to 1983, Board policy was to allow fluctuations of up to 50 percent from year to year.
Now there is a 25 percent ceiling on annual harvest level fluctuations.

Purchasers of the

timber sales in general cut the timber in years subsequent to the actual sale.41
One of the factors affecting timber sales volume and pattern is control or ownership
groups.

These groupings are important in calculating sustainable harvest — it may be

calculated for all forested state lands lumped together, or it may be determined for each of
several sub-ownership groups.

For example, by lumping the ownership groups together. DNR

has the flexibility to harvest a large volume of timber in lands owned by one group and
harvest little or no timber from lands owned by another group.

If sustainable harvest

calculations are done within each ownership group, then more even harvest levels must be
maintained within each ownership group.

The effect in the latter case may be an overall

reduction in the revenues to the trust beneficiaries.
The DNR's policy on sustained yield control groups has shifted over the years.

In

1967, sustainable harvest calculations were based on one group, or all state lands combined.
Taking all state forest lands as a whole, the oldest timber was cut first.

This practice was

questioned when, in 1967, sales were concentrated on grant lands where the oldest stands
existed.

On other trust lands, particularly in the western part of the state, sales were

significantly lower.

This caused a dramatic shift in revenues to the various trust accounts

associated with western Washington state trust lands, and prompted a change in the DNR's

r

401992 Forest Resource Policy Plan, at Policy No. 4 [hereinafter 1992 Forest Plan].

411983 Program Report, at 42; and 1977 DNR Study Group report, Section I.
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practice."12
Since the late 1960s, ownership or control groups have been used for determining the

annual sustained yield on western Washington trust lands.
the control groups are the individual counties.

For Forest Board Transfer lands,

DNR administrative regions are used for

calculating harvest levels on grant lands and Forest Board Purchase lands/3

Sustained yield

in eastern Washington is determined for each of five sustained yield units.44 These control
areas were reaffirmed in the 1992 Forest Resource Policy Plan.

Cumulative sales show an

inverse relationship between the number of control groups and the statewide harvest level

because sustained yield is determined on an individual area basis.45

4.3.2

Spotted Owl and Marble Murrelet Issues and Responses
Of the nearly 2 million forested acres managed by the DNR less than 5 percent, or

about 65,000 acres, are old growth defined as more than 160 years old.

These older stands

are distributed primarily throughout the western Olympic Peninsula and in northwest

Washington.
Even before the owl was listed as a threatened species in 1990, the DNR became
involved in efforts to improve state lands management to address environmental concerns.

As

discussed in section 2.2.9, Commissioner Boyle in 1986 participated in the Timber, Fish and
Wildlife process that resulted in an agreement to revise forest practice regulations for greater
environmental protection.

Old growth concerns were raised during that process but, rather

than becoming a part of the 1986 agreement, Commissioner Boyle agreed to address old

growth issues separately since most of the old growth occurred on state trust lands rather than

42FLMP, at 42-43.
431983 Program Report, at 43; Belcher Briefing document at 19,

The Capital State Forest and Olympic

Experimental State Forest are each treated as separate control groups.
441983 Program Report, at 43; Belcher Briefing document, at 20.

■
-

45Belcher Briefing document, at 20. In the 1992 Forest Plan, there is a clear change for Forest Board Transfer
lands from consolidating all counties to setting up a different control group for each county. For federal grant lands
and Forest Board Purchase lands, the grouping is in five westwide regions.
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private lands/6 Commissioner Boyle in 1989 appointed the broad-based Commission on Old
Growth Alternatives for Washington's Trust Forest Lands, which, as explained in chapter 2,
recommended the establishment of the Olympic Experimental State Forest to be managed as a
separate unit of state forest lands, and recommended that the harvest of 15,000 acres (of

60,000 acres of mature natural stands) be deferred for 15 years.47 The forest is managed for
forest resources while protecting ecological values.

Although a management plan was

developed by a citizens committee in 1990, DNR never officially adopted this plan.

DNR

then began its own planning process which is not yet complete.48 One of the six goals of
the program is to maintain harvest levels.

This goal has not been met as a result of the

subsequent listing of the spotted owl and marble murrelet.49
In 1990 the Northern Spotted Owl was listed under the Federal Endangered Species
Act.

Under section 9 of the Act, listing of a species commences a prohibition on the "taking"

of the species.

Taking has been interpreted by the U.S. Fish and Wildlife Service (Service)

regulations and by the courts in the Ninth Circuit (which has jurisdiction over Washington
State) to include harm to the species' habitat resulting in death or injury.
regardless of ownership, are subject to the provisions of the Act.

guidelines for establishing protected owl sites on certain lands.

All lands,

The Service developed

Since first developed, some of

these guidelines have been withdrawn by the Service, or modified as a result of miscalculation
of owl "circles."

In addition to the Federal requirements, the listing triggered regulation under

SEPA, the State Environmental Policy Act.
private lands within the state.

The SEPA requirements affect both state and

A SEPA analysis is required on lands comprising the most

suitable 500 acres for nesting, breeding and foraging habitat surrounding a documented owl

■"Telephone interview with Art Steams (May 24, 1995).

-

"1992 Forest Plan, at 21.

'"Belcher Briefing document, at 35-36.
49Souder interview with Jill Mackey, April 1995; telephone interview with Art Steams (May 24, 1995).
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Table 4.2

Chronology of DNR Responses to Spotted Owl Listing

1990

Northern Spotted Owl listed as threatened species by the U.S. Fish and
Wildlife Service (FWS).

1990

FWS announces initial "take" and survey guidelines.

1991

DNR develops initial surveys for northern spotted owls.

1991

DNR establishes "take" risk criteria.

1991

DNR staff first considers Habitat Conservation Plan (HCP) idea.

1992

FWS revises survey guidelines, requiring 2-year surveys; DNR goes to
2-year survey.

1992

DNR revises definition of potential owl habitat, adding additional
acreage to risk analysis.

1992

DNR again investigates idea of HCP as additional species listings
become likely.

1993

Commissioner initiates development of HCP.

activity center.50
The DNR responded to the listing in several ways, as set out in Table 4,2.

Beginning

in 1991, the DNR undertook a survey program based on guidelines issued by the Service.

Risk criteria were developed by the DNR to identify completed and pending sales where there
was the greatest risk of "taking" owls.

The criteria were used for evaluating the risk

associated with both sales under contract and proposed.

Since 1991, the DNR has postponed,

halted or repurchased timber sales because of the projected risk of taking.51

Within one

year, about $20 million of sold timber under contract had been repurchased by the DNR

because of spotted owl problems and the inability of purchasers to log.52

r

Since the listing of the owl, the DNR has worked with the Service to ensure that

developed standards and procedures are consistent with Federal guidelines for avoiding a

i0BeIcher Briefing document, at 32; Owl Briefing documents; see also WAC 223-08-260 and Crown Pacific, Ltd.
v. DNR, FPAB No. 94-33, ruling of the Forest Practice Appeals Board (appeal pending, June 1995); comments of
Paul Silver (May 30, 1995).

51Belcher Briefing document, at 33.
"Board of Natural Resources, Minutes, Sept. 3, 1991.
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"take" of the species.53 Standards for identifying protected "circles," or setting radii
surrounding known owl sites, were developed.

Guidelines for surveying owl habitat and for

suspending operations were also developed by the DNR.

Spotted owl survey protocols were changed as "take" guidelines were reviewed and
revised by the Service.

In March 1992, the Service issued revised survey guidelines.

One of

the changes required the DNR to shift from one-year surveys to two-year surveys, and made

inadequate the existing one year surveys on most of the sales scheduled from March through
September.

This decision to shift to a two-year survey for future and pending sales was made to

avoid possible exposure to liability as a result of the changed survey protocols.54 The shift
caused a significant drop in timber sales that year.

In addition, the definition of potential owl

habitat was also modified, resulting in the need to conduct surveys in areas previously not
within the definition.

Finally, in 1993, the marble murrelet was listed, prompting additional

surveys to avoid takings of this species.

The combined consequence was that many sales that

had been prepared for sale were delayed while DNR risk analysis procedures were completed.
From 1991 to 1994 sales figures continued to reilect the impact of these procedures initiated
in 1992.

DNR's response is an example of a decision for the long-term interest of the trust

over the short-term revenue production although, because timber prices rose during this same

period, revenue was not dramatically affected.55 The harvest and sales levels in 1995 appear
to be on the rise over the previous four years.

Most recently, the DNR initiated a Habitat Conservation Plan process under Section 10
of the Endangered Species Act as another response to the owl listing.

reviewing this option in 1991.
approach at that time.

The DNR began

Staff reports were developed and the DNR decided against the

As the impact of the listing on state timber lands became more

apparent, the potential risk of "taking" was increased and the DNR began spending more

"Belcher Briefing document at 32-33.

-

The U.S. Fish and Wildlife Service has modified its rules defining

prohibited "taking" since the species was initially listed.

^Conversations with DNR staff members (May - June 1995).

"Hulsey Interview.
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funds on surveys and other risk assessment analyses. In 1992, the DNR staff again looked at
the HCP process when it was revealed that additional species would likely be listed.

In 1993,

the Commissioner created a new section within DNR to develop an HCP for 1.6 million acres
of state trust lands affected by the listing of the spotted owl.

This new DNR initiative was reported to the Board at its inception, and the Board has
been kept apprised of the planning process. The scope of the planning process includes state
forest lands within the range of owl habitat, approximately 1.6 million acres.

DNR staff have

developed strategies for the plan and have, since August of 1993, regularly reported to the

Board on the progress of the plan.

In the spring of 1995, the DNR presented a range of

conservation recommendations or alternatives to the Board.56

■

4.3.3

Timber Sale Procedures and Pricing

What is the DNR's practice for a typical timber sale?

Initially, the DNR will conduct

a general examination of the potential for a sale in an area and examine access, environmental
and other conditions associated with the particular area.

A decision is made on whether to

proceed in light of these conditions. This is the preliminary risk assessment. The area is then
cruised, and run through the requirements of the Forest Practices Act and SEPA.
serves as a vehicle for public review and input.

The DNR then, with assistance from the

attorney general's office, develops a proposed contract.
by DNR staff and taken to the Commissioner.

SEPA

An internal policy check is conducted

If it passes the internal check, the proposed

sale and appraisal, and possibly additional documentation, is taken to the Board for approval.
State agencies such as Fish and Wildlife may also get involved in making presentations to the
Board if other resource issues are raised by the proposed sale.

Once the Board approves the

timber sale it is taken to public auction.

How are timber prices established for each sale? Appraisals are conducted by the
DNR for each sale.

Prior to 1990, the residual appraisal value (value at mill less costs) was

followed. After evaluation by the DNR in 1990, transaction evidence became the principal
appraisal method.

The DNR now looks at full market value which includes transaction

'"Interview with John Calhoon (Mar. 20, 1995); and with Bill Koss (May 30, 1995).
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evidence, prior sales, grade, volume, and other factors, and uses a sealed bid auction process.
A 1988 study by Guss & Associates recommended a lump-sum sales approach (in contrast to
. a "scale" sales approach) to achieve closer to market value.

This approach was implemented

by the DNR following Board approval.
Revenue from a timber sale is paid to both management and beneficiary accounts.

For

most lands, 25 percent is placed in either the Resource Management Cost Account (RMCA)
or the Forest Development Account (FDA): RMCA for granted lands, FDA for Forest Board
Transfer lands.

The remaining 75 percent is prorated and distributed to the respective trust

accounts or to the counties in the case of Forest Board lands.

For Forest Board Purchase

lands, 50 percent goes to the FDA and 50 percent is distributed to the state general fund and
the counties.

4.3.4

Setting and Achieving Harvest Levels

The DNR calculates the amount of harvestable timber for three principal time periods.

Sustainable yield calculations cover a planning period of 12 decades, with the decade as the
basic planning period.

This is a longer term assessment of the "carrying capacity" based upon

the level the lands can biologically sustain.
m

Within this overall assessment, fluctuations in

timber sales from decade to decade are acceptable absent a prolonged cessation or

curtailment.57 Calculations of sustainable yields factor in the necessary resource

f

management activities to support the harvest level, including planting, precommercial

thinning, and fertilization.58
The long-term sustained yield affects the decadal levels and the annual sales.

levels are established for each planning decade.

Harvest

These are defined as the volume of timber

scheduled for sale from state-owned lands as calculated by the DNR and approved by the
Board.59 Within these decadal plans, annual timber sale levels are determined, considering
market changes.

As discussed above in section 4.3.1, changes in annual sales levels are now

"RCW § 79.68.030.

!81983 Program Report, at 42.

r

i9RCW § 79.68.035.
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limited to 25 percent of the average annual sale.60 The annual timber sale level is set about
a year in advance.

The Board reviews the DNR's calculations and approves the annual sale

level.

Other factors may affect the average annual sales level.

For example, the average

annual sales level for the period 1991-2001 was estimated by the DNR to be 840 MMbf.61
This figure was subsequently adjusted downward to reflect northern spotted owl and other
harvest restrictions.

An annual sales level for this decade was never formally calculated by

DNR nor adopted by the Board due to an uncertain and unstable regulatory environment,

including the listing of the spotted owl, the Olympic Experimental Forest harvest calculations,

and anticipated changes to the Forest Practices Act.62

4.3.4.1

Timber Sales Levels

Stumpage sales were identified by timber purchaser interests as the most important

issue to be considered in this review.63 Historically, Washington timber mills have received
on the average about 1.2 Bbf per year from the Federal Government and 700 MMbf from the

state.

With problems in Federal sales resulting from the National Forest Management Act and

the ESA court suits, Federal timber sales practically have disappeared from the market (about
one year's worth of volume over the past 6 years).

This has caused the industry to focus

more on state sales (plus the fact that stumpage prices for domestic and export have

equalized; see below).

When the state sold only 370 MMbf last year, the dependent timber

industry was shocked.64
The pattern in DNR sales since 1980 is shown in Figure 4.3.

Sales levels dropped

annual fluctuat:ons were changed from up to 50 percent to up to 25 percent. 1983 FLMP.

611992 Forest Plan, at 18. See RCW 43.30.390 (if decisions by entities other than the DNR cause a decrease in
the sustainable harvest identified in the 1983 FLMP, the DNR should offer additional timber sales from other state-

-

managed lands).

"Telephone interview with Art Steams (May 22, 1995).
"Souder telephone interview with Jill Mackey (April 1995).
MSouder telephone interview with Jill Mackey (April 1995). Ms. Mackey's analysis is that the beneficiaries were
not aware of the downfall in sales because stumpage prices had doubled.
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below sustained yield in the early 1980s as a result of economic factors, and in the early
1990s as.a result of environmental factors.

The amount of variation in both cases since 1992

exceeds the policy limits established in 1983 of plus or minus 25 percent discussed
previously.

And while the DNR has offered timber for sale above sustained yield levels

(1986 to 1990) in an effort to make up past deficits, the percentage sold above sustained yield
levels has never matched the percentage deficits caused by either economic or environmental
factors.

Based on the 1992 Forest Resource Policy Plan, the DNR projected sales of 550
MMbf in 1992, 650 MMbf in 1993, and 675 MMbf during the period 1994 to 1996.

Had the

1992 plan been followed, the DNR's sales level would have ranged from -30 percent ('92)

to -14 percent f94-'96) below their previously "determined sustained yield level.65 However,
because of uncertainties in potential harvest activities and ongoing inventories, the 1992 Plan
specifically stated that the DNR could not determine sustainable harvest levels at that time,
but expected that they would be calculated in early 1993.

4.3.4.2

Timber Sale Arrearage

What happens when the annual cuts do not, at the end of a planning decade, meet the

ten year model? A 1987 statute requires the DNR to develop a plan to deal with existing and

projected future arrearages.66 The DNR has not developed a plan since this law was
adopted.

As discussed later in this section the DNR did prepare a 1986 report on how to deal

with arrearages.

To understand the stumpage sales and arrearage issue requires recognizing that
purchasers are essentially speculating in the timber product futures market.

While the state

calculates its sales at a sustained yield level of 777 MMbf.67 purchasers are buying stumpage
based on expectations of future demand, alternative supply sources, and timber product prices.

"Assuming the sustained yield level is 785 MMbf per year.

-

Forest Resource Plan.

WRCW § 79.68.045.

67FLMP, at 44.
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1983 Forest Lands Management Plan and 1992

Figure 4-3

Effective annual sales in relationship to designated sustained yield level.
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Because of the way sales contracts are written, a purchaser generally has three years before
being required to harvest a particular sale.

As a result, purchasers, especially in today's

supply-constricted market, will attempt to buy contracts and maintain a backlog of purchased
sales so that they will be guaranteed the availability of stumpage to meet market demands.68
Figure 4.4 shows the relationships for the past 35 years.

When the timber product market price goes below the price paid for a specific sale,
the purchaser will delay harvesting that particular sale until either market conditions improve
or the contract expires and harvest is required.

However, that does not mean that the

company is no longer actively seeking stumpage to buy.

The company is still seeking

contracts, but searches for stumpage that can be purchased, and economically harvested and
processed, at prevailing market rates (or if it has its own lands it may harvest them).

At any

given time, a purchaser will have a portfolio of sales with each sale having a different
stumpage price, different logging costs, and a different species and grade mix.

Presumably,

the company makes harvest decisions optimally accounting for these considerations.

Because the stumpage market works this way, purchasers would like the DNR to
annually supply stumpage on a relatively consistent basis (called even-flow in the Federal
context).

This provides the timber company with a mix of higher-and-lower priced stumpage

for their cutting portfolio, as well as relatively consistent expectations of available supplies.

Current Washington law69 requires the Board establish a sustained yield level (by policy
calculated on a decadal basis from the "on base" suitable timberlands); and, if within any

given decade this amount of timber is not sold,70 then the DNR is required to conduct an
analysis to determine how to sell this timber in a way that "provides the greatest return to the

trusts based upon economic conditions then existing and forecast, as well as impacts on the

68Board of Natural Resources, Minutes, August 4, 1981 at 26. The expectation of increasing prices for lumber
in the late 1970s and early 1980s led one representative of a timber association to state, "Newport said it was
significant to keep in mind that the purchaser of the timber sales currently bids higher than he can actually afford
to pay for the timber; expecting a higher return when the timber is actually cut and sold." Statement of Carl
Newport, Mason, Bruce & Girard, Inc. representing the Western Forest Industries Association to the Board of Natural
Resources at their August, 1981 meeting.

§ 79.68.040.

70This is the "arrearage" defined in RCW § 79.68.035(1).
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environment of harvesting the additional timber.1'71
However, for the reasons given above, just because the DNR sells a relatively constant
amount of timber annually does not mean that purchasers harvest the same amount each year

(see Figure 4.4).

So two factors are present: first, the "arrearage" in stumpage offered for sale

by the DNR; and secondly, the "arrearage" in harvesting by purchasers with existing contracts
which have not yet been cut.

One way to look at this relationship is to analyze past DNR

sales and harvesting, starting with the run-up in stumpage prices in the late 1970s through
1983.

Events during this period resulted in "arrearage" problems that culminated in the 1987

legislation requiring reconciliation of sustained yield calculations and stumpage sales.72
Two interpretations of the timber sale arrearage issue are possible:

statutory construction.
arrearage.
offered.

industry's and

Industry contends that the DNR has roughly a 2 billion board foot

However, based on Washington Statute 79.68.035, a different interpretation can be

The statue defines the relevant terms as:

"Deficit"

means the summation of the difference between the department's
annual planned sales program volume and the actual timber
volume sold.

"Default"

means the volume of timber remaining when a contractor fails to
meet the terms of the sales contract on the completion date of
the contract or any extension thereof and timber returned to the
state under RCW 79.01.1335

"Arrearage"

means the summation of the annual sustainable harvest timber
volume since July 1, 1979, less the sum of state timber sales

contract default volume and the state timber sales volume deficit
since July 1, 1979 (emphasis added).

The difference in interpretation depends upon whether the default sales volume is
added to the deficit. Thus, depending upon one's interpretation, the calculation of arrearage
becomes either:

1. Arrearage = X, (Sustained Yield - Annual Sales - Default) for all years since FY '80.
2. Arrearage = 2J (Sustained Yield - Annual Sales + Default) for all years since FY '80.
71RCW § 79.68.045; see WDNR, "Report to Legislature: Timber Sale Arrearage" (1986) as an example of an
equivalent analysis.

72RCW § 79.68.045, enacted in Laws, 1987, ch. 159, sec. 4.
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Figure 4.5 (A and B) shows the results of these two differences, with the industry perspective
(number 2 above) in the top portion of the figure and an interpretation of the statutory

construction (number 1 above) in the bottom portion.
The legislature dealt with the arrearage issues subsequent to Skamania when it passed
Ch. 159 §2, Laws 1987.

This statute defines the terms above and, if an arrearage exists at the

end of a planed decade, requires the DNR to conduct an analysis of alternatives to provide the

greatest return to the trusts while minimizing the impact on the environment.73 While
language in the legislative findings appears to allow the DNR to sell the 1.1 billion board feet
of timber defaulted above the sustained yield level between 1984 - 1993, and the DNR

prepared a report on how they planned to do so, the DNR is not expressly required to sell this

timber, especially if environmental impacts cannot be mitigated.74 The DNR, however, is
required to prepare an analysis if arrearage exists in any given planning decade.

Without the

default sales volume, and without a sustained yield harvest level set for 1993 and subsequent
years, the aggregate decadal deficit (1984-1992) is calculated to be only 1 MMbf.

Adding the

deficit for 1993, assuming a 785 MMbf sustained yield level (which is not assumed by the

1992 Forest Plan), gives a decadal arrearage of 251 MMbf, roughly one-tenth of what the
timber industry contends exists.

Two different reasons caused arrearage: first, timber purchasers defaulted on their
contracts over the period from 1981 to 1986 in the aggregate amount of 1.235 billion board

feet. These defaults occurred at the same time that DNR sales levels dropped 670 million
board feet ('81-'85) due to lack of purchasers, which combined resulted in a cumulative sales
deficit of 1.938 billion board feet under sustained yield levels. However, even while
defaulting on existing high-price contracts, purchasers (in aggregate) were buying replacement
stumpage. This can be seen by the pattern of defaults in relation to DNR sales arrearage.

The DNR's sale arrearage existed basically for only three years, from 1981 to 1983. In 1984,

"RCW § 79.68.045.

74RCW § 79.68.045.
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Figure 4-5

Timber industry and statute perspectives on DNR sale
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in fact, the DNR sold slightly above the sustained yield level, dipping slightly below the next
year (1985).

In contrast, defaults on existing sold stumpage began slowly in 1981 and 1982,

reached their peak in 1983 (583 MMbf), remained high for 1984, and did not disappear until
1987, two years after the Skamania suit put an end to contract buyouts.

Until 1990, the DNR attempted to reconcile the previous arrearage by selling above
the sustained yield level.

From 1985 to 1990 the DNR sold at or above the sustained yield

level, a cumulative makeup of 428 MMbf.

This met about half of the stumpage previously

unsold due to lack of sales in 1981 to 1983, but did nothing to settle the defaulted sales'
deficit.

In contrast, the sale arrearage situation in the 1990s resulted primarily from deferring

stumpage sales to reconcile environmental protection.

In the early period, 1991 to 1993 the

level of sale was approximately 500 to 600 MMbf instead of 770 MMbf.
temporarily changed in 1994 when only about 350 MMbf was sold.

However, this

The expected level of

sales for 1995 is about 600 MMbf.

4.3.4.3

Sale Schedules, Sustained Yield, and Even Flow

The supply of timber from state trust lands will be considered in light of the following
topics: long term sustained yield (LTSY), desires of purchasers for an even flow of logs from
trust lands, and past recommendations to the DNR and Board regarding timber sale levels.

These topics will be considered in the general context of when, and how, to sell stumpage.
This analysis will use Tom Waggener's dissertation, "The Federal Land Grant Endowments: A

Problem in Forest Resource Management" (1966), and Walter Mead's Competition and
Oligopsony in the Douglas Fir Timber product Industry (1966) as a starting points.

Sale

levels, particularly deficits from long-term sustained yield, were covered in the DNR's

"Report to the Legislature: Timber Sale Arrearage" (August, 1986) as required by H.C.R. 29.
From a portfolio management perspective, the report to the DNR by Leonard Guss Associates,

"Selling Timber or Conveying Cutting Rights from State Trust Lands: Examining Alternative
Means" (1986) provides recommendations respecting the efficacy of sustained yield strategies
in light of trust responsibilities.

Similarly, Zinkhan, Sizemore, Mason, and Ebner's

Timberland Investments: A Portfolio Perspective (1992) provides supporting analysis.
A useful starting point in analyzing these issues is to distinguish between (a) the
30

concept of sustained yield in the long-term, and (b) the even flow of timber sales (or harvests)
volume on an annual basis.

Sustained yield's historic origins derived from concern that

forests were being harvested faster than they were growing, which would ultimately result in a
"timber famine".

While practiced in Europe over hundreds of years, the sustained yield

concept in the United States gained currency in the 1930s.

At its simplest, sustained yield

harvests annually an amount equal to the stand's annual physical growth (called its
"increment").

For example, if tree or stand maturity is determined (by specific criterion or

criteria) to be eighty years, then each year one-eightieth of the stand (forest) would be
harvested.

This system is most easily envisaged with even-aged management regimes, where

specific areas can be harvested (i.e. for an 800 acre unit with a rotation age of 80 years, 10
acres could be harvested each year under this strategy).

For uneven-aged (selective) forest

management strategies, the determination of harvest ages and amounts is more difficult.

Here,

typically individual trees (or small groups) are harvested when they are mature (economically,
physically, grade, or some combination), but the difficulty is to maintain adequate growing
stock of young trees within the stands so that an equal volume of trees are available in the

future.
Sustained yield systems in the United States were established on Federal forest lands to
prevent over cutting and to support local communities and industries.

-

The emphasis was two

fold: protecting the biological and physical integrity (by not harvesting at too rapid a rate);
and providing flows of resources with the idea to stabilize traditionally "boom and bust," "cut
and run" industries and their associated communities.

Economists have never liked the

concept of even harvest levels, and have roundly criticized the U.S. Forest Service for its
policies, although it is again valuable to distinguish between sustained yield in the long term

and even harvests or sales on an annual basis.

demand for timber supplies.

Economists want the market to signal the

If timber sales are made on an even basis, then the state is

restricted from placing stumpage on the market when prices are high, and conversely dumps
stumpage on the market when prices are low.

Recognizing this. Board policy allows sales to

fluctuate 25 percent per year as long as any overages or deficits are reconciled every ten years
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(see Figure 4.3 above).7S
As Figure 4.3 and the accompanying discussion demonstrated, economic and

environmental constraints commonly lead to considerable variation from the DNR's calculated
sustained yield sales level.

The question is whether an even flow timber sales strategy is the

best policy for the beneficiaries was discussed both in the 1992 Forest Resources Plan, and its

ramifications in greater detail in the 1988 "Guss Report."76 The Forest Resources Plan
explicitly states that the DNR has adopted an even flow policy.77 The Guss Report set out
an alternative strategy that identified procedures that would allow the DNR to utilize market

signals to determine when to sell stumpage:
"Price-responsive harvesting, compared to rigid sustained yield harvesting,

produced considerably higher income, not only from stumpage sales, but from
interest compounded on the higher income.

increased

Net present worth is thus greatly

[Tjimber volume cut under sustained yield for old growth forests

could be less than under flexible price responsive forestry, if and as overmature

timber that would otherwise be cut is set aside to wait its turn."78
Figure 4.6 shows, in simple terms, the relationship between the average price received
for DNR stumpage (the dark black line), and the amount of stumpage sold (not including
contract defaults).

The market for DNR stumpage in the early 1980s demonstrates the

relationship between demand and price.

As prices dropped, DNR stumpage demand dropped.

However the situation in the mid-1980s shows that the DNR placed large volumes of
stumpage on the market prior to price recovery beginning in 1988.

Then once prices

continued to increase, the DNR's sales levels initially stabilized, then precipitously dropped
beginning in 1991 as prices remained firm and then increased.

It goes without saying that

outside concerns, specifically the northern spotted owl listing, resulted in much of the early

75RCW § 79.68.045 and Policy No. 4: Sustainable, Even-Flow Timber Harvest, WDNR, 1992 Forest Plan, at
17.

"Leonard Guss Associates, "Selling Timber or Conveying Cutting Rights from State Trust Lands: Examining
Alternative Means" (1988).

771992 Forest Plan at 17, 20-21.
■"Guss Report, at 68.
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1990s drop in sale volumes during a strong market; the change in owl survey protocols caused
the precipitous drop in 1994.

Recall again that stumpage purchasers are essentially working in the futures market.

Given that they require a portfolio of potential harvest areas under contract, which at times
has been as substantial as three to four times the annual sales as shown in Figure 4.4 above.
The strategy purchasers use is based on the expectation that prices (nominal and real) for both
stumpage and timber product will rise in the future.

Within any one contract is a time

constraint, and possibly environmental and physical access constraints.

Purchasers take these

factors into account when making harvest decisions; but the primary consideration is to cover

costs (i.e., the price paid for the stumpage plus harvest, transport and milling expenses) and
make a profit.

Necessarily, companies will first harvest stumpage giving the highest spread

between the price paid at auction and the current market price for stumpage.

This strategy

works well when prices are generally increasing, whether real prices or nominal prices.

This

is because the contracts bought today will be worth more in the future (albeit a premium may

be paid due to this expectation), and the contracts bought two years previously are now worth
quite a bit more.

This situation is illustrated graphically in Figure 4.7.

The distance between the zero line and the top of the dark-shaded column in Figure
4.7 represents the average real price difference between timber harvested for a specific year
and the average real price for stumpage sold that year.

Similarly, the distance between the

light-shaded column and the zero line represents the difference between the average real value
of stumpage under contract compared to the average real price of stumpage sold that year.
When the lines are above zero, contracts either harvested or remaining in purchasers portfolios

obtain a speculative profit (realized or potential) due to the futures nature of stumpage sales.
And the fact that purchasers typically harvest their least expensive contracts within their

aggregate portfolio is seen by the fact that the "Contract Premium" line is almost always
below the "Harvest Premium."

This means that there are greater profits realized from the

units harvested than from the ones remaining (which include a mixture of older and newer
contracts).

This strategic phenomena has, in fact, been the pattern for most recent periods in DNR
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Figure 4-6

Relationship between average price received by DNR and stumpage sales.
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sales, as can be seen in Figure 4.7. And specifically, it is the reason that purchasers prefer to
maintain large volumes under contract (as well as having certainty of supply) that leads to the
situation shown in Figure 4.4 where these volumes are large relative to annual stumpage sales.

Alternative strategies, however, are called for when prices are expected to decline in the
future.

In this case, the company would harvest its most expensive (assuming costs could be

covered) contracts first, essentially to limit exposure to future price decreases, then
subsequently harvest the less expensive contracts.

There would seem to be no question that the DNR, and the trust beneficiaries, would
be better off if the speculative nature of the timber sale process could be reduced.

It must be

realized, however, that the DNR's even flow policy makes a major,contribution to

encouraging such behavior on the part of purchasers.

The "Guss Report" identifies significant

gains from pursuing a price-responsive stumpage marketing strategy as opposed to an even
flow policy:

"There seems to be considerable revenue potential if the Department can reduce

below mean sales, selling more timber at times when higher prices can be
commanded.

...

Timber sales need not be withheld for long periods.

Studies

suggest that as little as a two year range over what was planned on a sustained
yield basis would gain much of the available incremental revenue, while plus or

minus five years would gain substantially all."79
Clearly, the decision was made subsequent to the Guss Report explicitly not to use a

price-responsive marketing strategy.

The 1992 Forest Resources Plan makes it plain that the

DNR is committed to a largely even flow regime, both from the Federal grant lands as well as
from the Forest Board lands.

The decision to use an even flow policy for the trust lands was subject to considerable
debate before, and after, the practice was adopted.

The Economics Panel in the 1977 review

of DNR and Board policy,80 noted "concern about adoption of the 'even-flow1 interpretation
of sustained yield management by the Department, principally because the Department

79Id. at 70.
80DNR Study Group, "A Report on Management of Forest Trust Lands in the State of Washington. Part A:
General Report" (Dec. 1977).
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sustainable harvest model does not adequately incorporate economic factors...."81 The
Economics Panel goes on to say "that it has seen no evidence that sustained yield/even flow

leads to acceptable management of a forest as a capital asset."82 There were two points to
this argument: first, even flow reduces near term harvests during conversion of old growth to
second growth; and secondly, even flow constrains response to market demands (both higher

and lower) for stumpage. Regarding the second point, the 1977 Department Study Group's
Timber Harvest Panel suggested that "DNR have 200-300 million board feet of timber
prepared for sale in order to be able to respond quickly to high market demand and

accompanying higher prices; this implies that the limits of annual fluctuation of harvest within

a decade be widened."83
Given the volatile timber market in the mid- to late-1970s (see Figure 4.4), the Board
(with Bert Cole as Commissioner and Chair) was requested at its November 1, 1978 meeting
to expand the limits of annual sale fluctuations to plus or minus 50 percent, and for decadal

sales to plus or minus 10 percent of the decade's sustained yield harvest.84 The Board
generally agreed to allow this.85 DNR policies to reduce timber placed on the market during
1981 engendered a response from representatives of the Western Forest Industries Association

(WFIA) at the August, 1981 Board meeting."6 The DNR proposed reducing sales by 50

r

percent in the first half of the decade, then increasing them 50 percent during the second half

11 Id. at 10. Note, however, in this context even-flow limited nearterm harvests, rather than pressured to maintain
harvests at higher levels as in the present context. Nevertheless, on purely economic grounds even flow has little
to recommend it. Also, in the 1977 report, the Timber Panel recommend continuance of DNR's sustained yield/even
flow policy (Id. at 10, also Id. at 14-15) even while the Economics Panel was recommending against it.

8:Id. at 11.

"Even within the 'sustained-yield' requirement, the panel views the DNR 'even flow1 as

unnecessarily restrictive to effective management...." Id. at 14.

8JId. at 19.
"Board of Natural Resources, Minutes, Nov. 7, 1978, at 48.

BiWe were unable to confirm the final approval date of this action, although the change was virtually assured
at the above-mentioned Nov. 1978 Board meeting.

86Board of Natural Resources, Minutes, Aug. 1, 1981 at 26.
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(this was called Strategy #1 in the Department Staff Report to the Board).87 The
representative for the WFIA raised concerns not only about the availability of funding for

trust beneficiaries, but also about effects on small, dependent firms and the number of future

bidders for DNR sales.88 The 1983 Forest Land Management Program (FLMP) established
the present sustained-yield even flow timber sale constraints.89 These constraints are that
annual sales be within plus or minus 25 percent of the long term sustained yield, and that the
decadal sustained yield amounts be harvested, or that according to statute, the DNR must

devise a plan to do so.90
Ultimately, the question regarding the DNR's sustained yield even flow policy comes
down to factors outside economic considerations.

even flow has a difficult challenge to overcome.

Clearly, from a strictly financial standpoint,

Past discussion in the Board, particularly

during Brian Boyle's tenure as Commissioner and Chair, tended to offset the financial losses
from even flow by justifying it during poor market conditions to protect both the DNR's and

the timber industry's ability to effectively (and competitively) sell and purchase timber during
the good periods.

Also related, but not easily determinable from the data, is whether the

DNR was in fact constrained by even flow policies from offering higher levels of sales during
good market periods.

There is perhaps justification based on trust land origins for at least some even flow of
timber during poor market conditions.

If the purpose of the Forest Board lands is to reforest

land and provide a stable supply of timber to the locality, then, at least for the Forest Board

"W.
S8Id. Note that this was the identical rationale for the contract buyouts litigated in Skamania.
E9See, Board of Natural Resources, Minutes, Jan. 5, 1988 at 10. "Responding to Vandenberg's comment, Boyle
said there was a conscious decision made by this Board in the low period of the economy that they were going to

keep a sales program going. In the FLMP they decided that they were going to change the policy of varying the
sales level by 50% plus or minus and changed it to 25% plus or minus. They realized and discussed with the Board
that there needed to be a certain level of sales policy in order to keep employment levels going. He was not talking
about employing people as a trust responsibility, but that they needed to keep a bid pool going because the market
would eventually turn around and that our people needed to be equipped to sell timber and there needed to be a
market for the timber at the time that the market turned around. It didn't make sense from a trust standpoint to stop
the sales program."

Id.

*RCW § 79.68.045.

Enacted by Laws 1987, ch. 159, sec. 4.
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lands, an even flow, rather than a revenue-maximizing or price-responsive, timber sale policy

could be justified.91 The Board, in fact, during the 1980s spent a lot of time considering the
effects of its sales levels on local communities and dependent industries, as well as on
beneficiary requirements. There was little concurrence among Board members on how to
proceed.

Some members, principally David Thorud, wanted to continue to place timber for

sale even when it appeared very likely that the bottom had fallen out of the market and many

previous sales would be defaulted.92 Others, including representatives of the Superintendent
of Public Instruction, wanted to scale back sales in order to preserve the trusts in this case the

Common Schools capital in the form of old growth.93 Subsequent Board policies and DNR
actions have tended to move away from Thorud's position and more towards Daley's position.

4.4

Agricultural and Grazing Program

Agricultural and grazing lands account for 1.1 million acres or about one-third of all

DNR-managed trust uplands in Washington, and account for over $6 million annually in

revenue.94 The DNR manages about 171,500 agricultural acres, which breaks down to about
137,000 acres of dryland and about 28,000 acres of irrigated lands.
orchards and vineyards.

Another 6,500 acres are

In addition to the agricultural lands, the DNR manages about one

■
91RCW § 76.12.020 speaks generally to this policy.
"See Board of Natural Resources, Minutes, Aug. 4, 1981 at 26.
"Id. at 24. Also, Board of Natural Resources, Minutes, Jan. 5, 1988 at 14. "[Bill Daley, Administrative
Assistant to the Superintendent of Public Instruction, Frank Brouillet] said the [Commissioner] Boyle knew very well
that the major holdings of the school trust were part of that last decade [of sales] in a depressed market and much
of it was old growth. We were dealing here with .he remnants of that. The original environmental plan was
developed by Boyle's predecessor and had been thoroughly consistently implemented over the last few years. It had
been a plan that cut all of that old growth at a time when we faced a baby boom in 1980-1990s.

■

It also cut
everything in a depressed market. We urged at that time that not be done. We sought legislation to prevent it from
being done, but it was done anyway...." "As a matter of fact there was correspondence consistently to that effect
in this past year urging that in the adoption of the policies related to old growth held in the common school trust,
we would approach the legislature for a different long-term solution to the way to build schools in the short term
and save those resources for when we would need them and when they were likely to be more valuable to us." Id.
at 14.

'Figures provided by Rick Cooper for FY 1993. This is the total revenue. The trust beneficiaries receive 75

94i

percent of this, or over $4 million annually.
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million acres for livestock grazing.

Moreover, under contract the DNR manages agricultural

and grazing lands for other state agencies including the Department of Social and Health
Services and the Department of Veteran's Affairs.95

4.41

History and Background of Program Area
State lands have been leased for agricultural use since 1893. By 1910, over 400,000

acres were under lease on an annual cash rental basis and generating income for the trust.

Over half of these lands were leased for grazing use.

In 1921, trust lands by statute became

part of irrigation and reclamation districts, which brought more trust lands under irrigation.
Sharecrop leasing was authorized by the legislature in 1949, a shift that over the next decade
resulted in a substantial increase in trust revenue and helped to secure this method of leasing
state lands.

The management of agricultural and grazing lands, at one time within the

Department of Conservation and Development, in 1957 was transferred along with all other

state lands into the newly formed DNR.96 As mentioned in the introduction to this chapter,
the agricultural and grazing program became a distinct DNR division in 1994.

Before this

time, the program was under the Lands and Minerals Division.

4.4.2

Land Use Conversion

A large part of the agricultural lands program for the past 25 years has been the

conversion of some agricultural lands from dryland grazing and farming to irrigated
agriculture.

This process began in earnest in 1970 when the legislature approved increasing

the Resource Management Cost Account — the portion of revenue generated by the

management of trust lands that is returned to the DNR for trust land management — from 20

to 25 percent.97 The DNR lobbied for this change. The additional 5 percent of revenue has
been used to make improvements on some lands that otherwise would not be possible.

■

Improvements made include access, pre-commercial thinning of timber, forest fertilization,

"Agricultural and Grazing Lands Policy Plan (1988), at 6 [hereinafter "Agricultural Policy Plan"].

^Agricultural Policy Plan, at 5.
"The remaining 75 percent is distributed to the appropriate trust beneficiary.
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and developing or acquiring water for agricultural drylands to convert them to irrigated lands,
thus enhancing their value and income potential.
The criteria used for assessing the potential for conversion is whether it would bring
the "highest and best" use of the land.

An evaluation is conducted to determine the economic

viability of each option: dry land agriculture, irrigated agriculture, or orchards.

Then a

decision is made as to the appropriateness of securing water.
Since 1970, 34,000 acres of dry land has been converted to irrigated land through well
drilling and acquisition of surface water rights.

To accomplish this, the DNR worked directly

with the legislature rather than through the Board.
parcels's improvement.

The legislature has budgeted for each

The agricultural conversion "era11 is now essentially over as most

feasible conversions have been identified and completed.

4.4.3

Current Practices

How are the agricultural and grazing lands managed today?

The stated policy goal for

management of agricultural and grazing lands is to "[cjonserve and manage Washington's
trust agricultural and grazing lands to enhance the financial performance of trust assets in

perpetuity."98 Lands are managed through leasing or other methods to balance both short
and long term income and to optimize asset values and opportunities within acceptable levels
of risk.

About 95 percent of agricultural (867 leases) and grazing (1,207) lands are currently

under lease.

Most leases are issued by the DNR for ten year terms, but the range is 5 to 55

years, depending on the crop type. Under the statute, agricultural leases may be issued for up

t

to 25 years and leases for orchards or grape production up to 55 years.

In addition to leasing, the DNR actively attempts to reposition the overall composition

and location of program lands to maintain a broad and diversified land base in a manner that
will benefit the trust. This includes acquisitions and sales which follow a procedure described
in section 4.2, and making improvements to lands to increase their income and investment

value." The DNR takes to the Board all proposed acquisitions, sales or exchanges of

^Agricultural Policy Plan, at 11.

"Agricultural Policy Plan, at 33-34.
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agricultural trust lands.

Leasing is carried out under the general leasing statutes governing state-owned lands.
The DNR has the authority to lease lands for several purposes including agricultural use "in

order to obtain a fair market rental return to the state or the appropriate [] trust."100 The
DNR is required by statute to obtain "fair market rental return to the state."101
Within this general mandate, the DNR may choose from one or more of several
possible rental structures, including percentage rent (a share of the gross receipts from the sale
of commodities), sharecrop rent (a share of the crop in-kind), or cash rent.

Most agricultural

and grazing land leases are structured with cash rental payments, with percentage or sharecrop
rents being utilized for certain types of agricultural leases.

Although cash rent leases

represent very low risk, as well as highly predictable revenue, the percentage rent leases and
the sharecrop leases permit the trusts to benefit from good production years and strong

markets.

r
■

r
r

This mixture of rental structures provides diversification, thereby reducing risk to

the portfolio.

Grazing lease rents are adjusted every five years to remain current with market

rates. The rent is based on the carrying capacity of the land and is computed on an animal

unit month basis.102
In addition to setting out the rental term, the allowed uses under the lease and the

required improvements, if any, the lease may contain other terms subject to approval by the

DNR.103 Initial leases are offered at public auction, either through oral auction or sealed
bid, following the statutory requirements on advertising, public notice and bid acceptance
criteria.104 Grazing and dryland leases are offered at oral auctions. Irrigated agriculture

leases are offered at sealed bid auctions.105

r

t00RCW § 79.01.242.
1OIRCW § 79.01.242.
'^Agricultural Policy Plan, at 35.

■

■

103RCW § 79.01.242.

'"Agricultural Policy Plan, at 41; and WAC § 332-22-040.
l0SSee brochure, "How to Lease State Trust Lands for Agriculture and Grazing.'
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At the end of the agricultural or grazing lease term, the existing lessee has no absolute
preference to a lease renewal or continuation.

r
■

r

Several months before the lease expires, the

DNR advertises the upcoming end of the lease term.
window of time before the end of the lease term.

DNR negotiates with the existing lessee.

If no qualified bonus bids are received, the

Rates may be adjusted to reflect market changes,

and new terms or conditions may be added.
a new lease is executed.

Bonus bids may be submitted during a

If the lessee agrees to the terms of the new lease,

If the lessee does not agree to the new terms the existing lease

expires and the DNR proceeds with a public process to advertise the availability of the

lease.106
If, during the bonus bid window, a qualified bonus bid is received, the existing lessee
has a first right of refusal to match the bid.

If the lessee does not match the bid, the lease

goes to public auction and the highest qualified bonus bid becomes the minimum bid at a-.the

r
■

public offering.

The DNR follows a competitive bidding or bonus bid procedure for

agricultural and grazing leases.107
Marketing of its share of crops under sharecrop leases has been carried out by the

DNR since this type of lease payment was authorized by the legislature.

The DNR markets

its share of wheat, barley and similar crops through warehouses and elevators.108
The trusts' grazable woodlands and rangelands are managed for grazing.

Permits

rather than leases are issued by the DNR for use of certain specific grazable woodlands

r
■

contiguous with national forests.

These lands and their administration are defined by statutory

provisions and agency rules.109 In contrast, the remaining grazable woodlands and
rangelands are, like the agricultural lands, managed under lease arrangements.

Currently the

DNR manages about 1,207 grazing leases and about 56 range permits.1111 Among other

'"Interview with Rick Cooper (May 31, 1995).

r

107WAC § 332-22-090; see Order 350, Resolution No. 321.
IQ8Leases producing commodities such as hay, fruits, vegetables and other perishable crops are under cash rent
or percentage of revenue rather than sharecrop arrangements. Comments of Rick Cooper (May 26, 1995).

IWRCW § 79.28; WAC § 332-20-080.
"°Figures provided by Rick Cooper, Mar. 22, 1995.
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significant differences, a range permit holder is given a preference and that right is

transferable."1 In addition, grazing fees are higher for leases than for range permits in
recognition that lease rights convey both use and possession, and so encumber property more

than grazing permit rights, which convey only use.112

4.4.5

Program Policy and Planning

The current program planning document was developed in 1988 and adopted in 1989.

The development of this plan was initiated by the Commissioner of Public Lands in the mid-

1980s, and was intended to provide policy guidance to the DNR.113 In 1994, the DNR
looked at updating the plan.

Most of the basic concepts in the plan are still current but some

specific sections, such as the definitions, need to be updated.
was specifically discussed at the Board retreat last fall.

The idea of updating the plan

It was decided that the DNR's focus

would be first on developing an overall or "umbrella" Asset Stewardship Plan (see section
4.7).

Once this is done, plans for the various program areas will likely be developed or

updated.114

r

4.4.6

Public Access and Noxious Weeds

What is the DNR policy on access over agricultural and grazing lands? The general
rule, supported by statute, is that all state lands leased for agricultural or grazing purposes are

open and available to the public for purposes of hunting and fishing.115 Lands may be
specially closed to public entry because of fire danger.

In addition, the DNR may post an

area as closed to protect the asset value of the trusts, to protect the lessees operations, or to

mRCW § 79.28.050; WAC § 332-20-080.
":Agriculturai Policy Plan, at 44; and Belcher Briefing document, at 48.

■
r
r

"'Interview with Rick Cooper (Mar. 22, 1995).
"■•Cooper Interview.

"sThis is consistent with the legislative directive to use a multiple use concept in the management and
administration of state-owned lands where this concept is in the best interests of the state and consistent with specific
resource management directives.RCW § 79.68.010.
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meet other program objectives.

Closure of an area to public access is rare.

only closed 5-10 percent of its leased agricultural and grazing lands.

The DNR has

Each situation is

reviewed separately and legitimate concerns of the lessee are considered in light of the lease
operations, improvements, and risk to the trusts' assets.
Grazing lands, located primarily in the eastern part of the state, are often used for
public recreation.

During the past several years, increased public use of grazing and

agricultural lands has led to a perceived or real problem with increasing noxious weeds on
permit and leased lands.

Lessees are beginning to question if it is still appropriate for them to

incur all the costs for noxious weed control.116 The 1995 sate legislature directed the State
Noxious Weed Control Board to study alternative funding mechanisms for Washington's
noxious weed control program.

One potential outcome of the Weed Board's study could be

supplemental funding for noxious weed control on trust lands.'17

4.4.7

Water Rights

With the land conversion process described above, the DNR implemented the

r
r
r

r

acquisition of ground and surface water rights and changed 34,000 acres of dryland to

irrigated land.

In addition, a lessee of state land may request approval from the

Commissioner to purchase or otherwise acquire a water right to irrigate the leased lands. If
the water right adds value to the leased property, the lessee will be compensated for the
improvement.

4.4.8

Emerging Issues

The emphasis today in the program area is shifting from land conversion, the process
described above, to a critical examination of the overall agricultural and grazing lands
configuration.

Sample questions include:

1) Should the assets be maintained in their current

"6State law, RCW § 17.10 requires landowners to control noxious weeds but state land lease terms transfer that

-

■

responsibility to the lessee. Agricultural Policy Plan, at 36.

117Cooper Interview.
I18RCW § 79.01.284.
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pattern of state-land holdings given today's management expenses and rates of low returns?
2) Should DNR require access to all parcels? 3) What is a parcel's forage value? 4) Does it
have more value for another use such as wildlife habitat? Beginning next year the DNR
intends to evaluate its trust lands and determine whether to sell or exchange existing holdings,

and whether to acquire other agricultural lands in order to better configure trust lands.
Among other factors the DNR will consider whether it is better to buy improved
irrigation lands or to develop dry land (assuming the water rights can be acquired), thus
putting a greater burden on limited water resources.

The cost of improved land will be higher

than it would cost to acquire dry land and improve it.
Water quantity and quality have become a significant concern under current Federal
and state standards and efforts to improve fish habitat.

corridors but all tributaries as well.

This affects not only major river

Increasing attention is being directed at non-point source

pollution of surface and ground water supplies and increased sediment loading as a result of
agricultural activities.

In recent years, several pieces of legislation have been introduced

directed towards regulation of water quality impacts from agricultural activities on state and
private lands.

Grazing practices have also been the subject of recent legislation aimed at

changing range management practices to improve wildlife habitat, among other issues."9
Grazing fees under Federal and state rangeland management programs have received
increasing attention in recent years.

There has been some past efforts to examine Washington

state land grazing fees, and this issue may come up again. DNR's current rates for grazing

leases is $6.50 per animal unit month (AUM), plus leasehold tax (@ 12.84%) for a total of
$7.34 per AUM. For permit ranges the rate is $4.04 per AUM, plus leasehold tax for a total

of $4.55. By contrast, the current Federal rate is $1.61 per AUM.120

4.5

Management of Trust Lands for Commercial, Industrial and Residential
Development

Development of more urban property is a relatively new role for the state and the

ll9BeIcher Briefing document, at 47.
'"Comments or Rick Cooper (June 5, 1995).
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DNR.

Management of trust properties identified as potentially valuable for this type of

development is carried out by the "Transition Lands" program are under the Resource
Planning and Asset Management Division of the DNR.

Although the transition lands

program, like other program areas such as timber, is implemented at the regional level, the
urban lands program is centralized in Olympia.

Transition lands are defined by statute as lands likely to convert to "commercial,

residential, or industrial uses within ten years."'21

These lands, because of their potential

value for development, can be a lucrative source of revenue for the trust.

At the same time,

because they are most valuable for uses not traditionally managed by the DNR, effective
management of these lands may present new issues and challenges.

4.5.1

History of Program Area

Prior to 1981, the DNR managed these types of lands under its Urban Lands program.
The program area evolved from the timber and agricultural management programs, as pressure

grew to develop trust lands for non-traditional uses.

DNR management policies and practices

were developed as proposals were received for the use of trust lands.

With the increasing

demand for leases for non-traditional types of uses, special problems became evident, such as
the lack of coordination with local planning efforts.

These problems were first described in

the 1968 Resource Allocation Plan, which set out a uniform approach for addressing the

changing uses of trust lands, including a method for identifying and classifying urban lands,
along with other trust land categories.

A further division of these lands was made in 1974 in recognition of the need to plan
for the conversion of trust land use.

Existing urban properties were distinguished from lands

likely to become urban in the near future.

In 1976, the same year the DNR established an

Urban Lands program area, and working with local planning efforts identified 10,000 acres as
urban, these lands were further divided into urban and transition.

investments were reduced on transition lands.

Forest production

A third category, "special use," was added in

mRCW § 79.66.080. The Department views transition lands as all lands not in one of the other four land use
categories: agricultural lands, timber lands, special use lands, and aquatic lands. Interview with Bruce Monell (Mar.
22, 1995).
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1978 and includes communication sites, parks, quarries and other uses.122
By 1980, about 120,000 acres of the 3 million acres of state trust land fell into the
transition or urban lands category. The DNR received direction on management of these
lands when the Board of Natural Resources adopted a general policy governing the
management of transition lands.

This policy confirmed and clarified existing DNR practices.

DNR staff, among other duties, were responsible for land sales and exchanges, the
management and oversight of about 400 leases, negotiating rights-of-way and other

contractual arrangements, and property appraisals associated with these activities.123
During the 1981 legislative session, the DNR sought funding to operate the Urban
Lands Program and, as a condition of funding, was required to provide a report evaluating the
program area by the end of the 1981 calendar year.

In this report, the DNR assessed its urban

land base, looked at existing practices, and developed a comprehensive management plan for
these lands. It was during this study that the DNR adopted the label "transition" lands in
place of "urban" lands, in recognition that these lands generally were in a state of transition
from traditional agricultural or forest uses to other valued uses, including but not limited to
urban development.

r

Transition lands were divided into three types of property: urban 10

(expected to soon be converted to commercial, residential or industrial use); rural (likely to

come under development pressure in the foreseeable future); and special use (valuable for a
different kind of use including recreational development, extractive mining, communication

r

sites, or some other special use).

The 1981 report identified in detail "urban 10 lands", 128

parcels comprising 16,300 acres in 29 counties throughout the state.

This land, only 14

percent of all lands held under the program area, was valued at $100 million in 1981.

The

1981 report described important management issues facing this program area and identified
bo*h legislative and policy actions needed to effectively carry out the proposed management

activities.

-

As a result of the report, public and trust beneficiary interest in the management of

transition lands grew.'24 The Land Bank Act of 1984 was an aftermath of the 1981 report

1221988 Policy Plan.
'"1981 Transition Lands Report, at vi.
l241981 Transition Lands Report, iii-v.
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and the accompanying increased public awareness surrounding transition lands.
the DNR additional guidance and authority in managing transition lands.

The act gave

Unmanageable

parcels could be disposed of and the proceeds used to acquire other properties more suited for

commercial leasing.125
One of the concerns with the Transition Lands program was that it not lead to a

reduction in the forest land base.

As a result, the 1984 Act provides that in implementing the

program, the DNR may not deplete the publicly owned land base or reduce the publicly

owned forest land base.126 Although required to maintain a constant land base, the DNR
may reposition this base.

Provisions in the 1984 Act acknowledge that it may "be desirable

for the Department of Natural Resources to sell state lands which have low potential for

natural resource management or low income-generating potential or which, because of

geographic location or other factors, are inefficient for the Department to manage."127
Lands should be acquired to replace these lands, but whether an equal balance must be
constantly maintained is unclear.

Another law that affects this program area is the 1990 Growth Management Act.128
This act gives local governments the authority to develop plans that designate and protect

r

lands within their boundaries for resource production, urban growth and environmental
protection.

State agencies are generally required to comply with these plans.

Thus, the

DNR's management of urban, transition and other types of trust land may be subject to local
government's designations.
such requirements.

At a minimum, there should be no trust violations implicated by

Otherwise, the local government's actions may be subject to

challenge.129

12iBelcher Briefing document.

~

|:6RCW §§79.08.180; 79.66.010.
127RCW§ 79.66.010.
'"RCW § 36.70A.

129RCW §§ 79.68.110; 79.68.900 suggest that DNR may have the authority to determine if it will comply with
local land use authority or requirements.
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4.5.2

Current Practices

What documents guide the DNR in managing transition lands? As discussed above,
1981 marked a turning point in that, until this time, there was no formal policy for transition
lands.

Following the 1984 Act, the Board asked for a transition lands policy or planning

document. The DNR developed over several months the 1988 planning document.

The

overall goal of the plan is to effectively manage transition lands to enhance the financial
performance of trust assets.

Although the Board was involved in the early stages of

development, and reviewed a draft document before it became final, it never formally adopted

the plan as Board policy.131
There is no procedure for revising DNR policies and practices as set out in the 1988
plan.

The DNR is in the process of suggesting changes to the Board in order to clarify the

plan. Any change in strategic direction or policy the DNR wants to make would be taken to
the Board for approval.

How does the DNR identify state lands that should be classified as transition lands?
The statute requires the DNR, at intervals to be determined by the Board, to periodically

identify certain transition lands as urban if they are expected to convert to commercial,
residential, or industrial use within ten years.

The 1988 Plan provides definitions for the

DNR to follow in identifying and inventorying transition lands.

Transition lands are those

lands currently managed for resource production with characteristics indicating an opportunity
for more efficient management to obtain a higher economic return through conversion to

another use. Urban lands are those lands expected to be urban due to designation as "urban"

r

by local land use plans; or authorization for commercial, industrial or residential uses by local
government; or where capital improvements and services exist or are scheduled to be

available.132 This identification process set out in the 1988 plan requires that the DNR
make recommendations to the Board for urban designation.

r
l3i1988 Plan, 27; comments of Bruce Monell (May 30, 1995).

r

l321988 Plan, at 22-23
49

In practice, the designation of

urban lands has been taken to the Board only one time, in 1981.133
What is the process for the acquisition of urban lands by purchase or exchange? The

DNR must hold a public hearing, and solicit comments.134 If the DNR decides to exchange
land bank land for urban land, public agencies (which means any agency, political
subdivision, or unit of local government of the state), shall be notified in writing of the

determination.135 The public agencies have sixty days from the date of notice by the DNR
to submit an application to purchase the land and shall be afforded an opportunity of up to
one year, as determined by the Board, to purchase the land at full market value from the land

bank.136
As discussed in section 4.2, trust-lands may be disposed of if they have low income
potential for natural resource management, low income-generating potential or which, for any

number of reasons, are difficult for the DNR to manage.137 DNR policy is to replace trust
lands with lands of equal or greater value.138 Repositioning of trust lands is carried out
within the limits on reducing the public land base and the forest land base, noted above.
Therefore, unless the disposal is part of an exchange, proceeds from the disposal are placed

into an account and later used to purchase replacement lands.139 The 1988 Plan specifically
directs the DNR to dispose of single family residential property through exchange or other

'"Interview with Bruce Monell (Mar. 22, 1995) (hereinafter Monell Interview). The Growth Management Act
defined "urban" lands since it was adopted in 1990. As a result, there has been no need for DNR to go through
another formal designation process. Comments of Bruce Monell (May 30, 1995).

n"RCW § 79.66.080.
135RCW § 79.66.090.
l36The state constitution requires that all public lands are held in trust for the people of the state. Consequently,
it forbids the state from disposing of any public lands unless the full market value is paid for such lands. Article
XVI, sec. 1; see also, 111.2 Acres, 293 F.Supp. 1042, aff d, 435 F.2d 561 (9th Cir. 1970).

r
r

I37RCW§ 79.66.010.
l38All land acquired or designated by the department as state forest land, shall be forever reserved from sale, but
the timber and other products thereon may be sold or the land may be leased. RCW § 76.12.120.[check Enabling
Act -- does it require similar acreage for replacement grant lands?]

IJ91988 Plan, at 28. Proceeds are placed in an account known as the Real Property Replacement Account. RCW
§ 43.30.265.
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transfer mechanism.'39
Except for sales to public entities, disposal of trust property must be at public auction,

and the winning bid must at least be equal to the appraised value of the land.140 The Board
will review an appraisal and must approve or disapprove the proposed sale.

The Board tends

to accept the DNR's recommendations and has not rejected a DNR-proposed sale in recent

years.141
Since managing transition and urban lands involves non-traditional types of
development for the DNR, there was some concern over the expertise within the DNR to

■

make these types of management decisions.

r

include a real estate/planning expert, appointed by the Commissioner, an expert on the public

The technical advisory committee established

under the 1984 Act (see section 4.2) provides advise and counsel the Board.142 Members

trust matters appointed by the Superintendent of Public Instruction, and a financial expert,
appointed by the State Treasurer.

The committee's role was enumerated by the Board to

include the following:
• review and comment on land bank sales, purchases, and exchanges involving urban
properties;
• assist in identifying lands feasible for development;
• advise on Department procedures to ensure maximum revenue to the trust regarding
long-term lease conditions and marketing of urban lands; and

• review procedures and regulations for the planning and leasing process.143
In practice, the involvement of the committee has thus far been limited to urban land
acquisitions.

The DNR takes proposed urban land acquisitions to the Technical Advisory

1391988 Plan, at 4.
140See Washington Constitution, article XVI, section 1. Not all types of lands can be sold. Forest Board lands
cannot be sold but can be exchanged for other grant lands.

RCW §§ 76.12.120; 76.12.050.

141 Conversations with DNR staff members (May - June 1995).
MaRCW § 79.66.070.

'""Resolution No. 456, Department of Natural Resources, Board of Natural Resources. Since 1984, this
committee has reviewed land bank acquisitions involving urban lands before going to the Board. Other land bank
transactions have been reviewed directly by the Board, with no review by the committee. Monell Interview.
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Committee for an initial review before presenting the proposal to the Board. 145

4.5.3

Emerging Issues

One of the issues is to what extent the DNR will undertake development of
commercial, residential and industrial properties.

This issue needs to be considered with the

statutory mandate to maintain the land base. Not everyone agrees that the state should be
involved in this type of development.

The 1988 plan states that the DNR should not get

involved in residential development, so the DNR has been disposing of these properties.

The

trust mandate may limit DNR's involvement in more risky or speculative types of leasing,
such as residential development.

The Asset Stewardship Plan (see section 4.7) should help in

clarifying a method for determining when the state should develop property vs. exchange or

transfer of the transition lands.146

-

4.6

Natural Areas Program

In addition to its regulatory role over private resource development and its trust land
management responsibilities, the DNR oversees two conservation programs under which
nontrust lands are protected for their unique natural features.

These two programs are the

Natural Resources Conservation Areas and the Natural Area Preserves.

areas are within the DNR's Forest Resources Division.

Both of these program

Unlike trust land management, the

goals in these program areas do not include revenue generation except that, when trust lands
are purchased for dedication to these programs, the trust must be compensated.

•

The goals do

include protection of ecological and other values.

4.6.1

History and Background of Program Area

The DNR's involvement in the protection of land areas from development began with
the passage in 1972 of the Natural Area Preserves Act.

With the Act, the legislature

authorized the DNR to identify and manage the Natural Area System, declaring it the "public

'^Telephone interview with Bruce Monell (May 3, 1995),

r

H6Monell Interview.
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policy" of the state to "secure for the people of present and future generations the benefit of

an enduring resource of natural areas by establishing a system of natural area preserves."147
In 1981, the Act was amended to create a National Heritage Program, providing a

process for identifying, prioritizing and protecting natural areas in the state.

The Heritage

Program began several years earlier as a cooperative effort between The Nature Conservancy
and five state agencies, including the DNR.

The 1981 amendments made the program a part

of the DNR's responsibilities, and required the development of a Heritage Program plan that

must be updated every two years.148 Together, these provisions establish a statewide system
for registering natural areas and for setting aside, through dedication by a landowner or
cooperative agreement with a public agency, some of these areas as Natural Area

Preserves.149
Natural areas are units of land or water or both important for its natural heritage

resource which has been registered by the landowner.150 Identified areas may hold
significant examples of typical and rare land, aquatic and marine natural systems, plant and

animal species and geologic features.

These areas are valuable for research and education.

They may also provide a baseline and maintain important gene pools.

Unlike Natural

Resource Conservation Areas, public use is generally not intended or allowed in Natural Area
Preserves. Natural areas are managed to maintain as natural a state as possible although they
may not be pristine.

The DNR manages over 24,000 acres in over 40 Natural Area Preserves

in the state (see Figure 4.8).I51
The 1983 Forest Land Management Program (FLMP) followed the adoption of the
Heritage Program and describes three proposed components of the program.

First is

identification of and data gathering on endangered, threatened and sensitive species of plants

M7RCW§ 79.70.010.

"

'""Natural Heritage Plan -- Draft (1993 Update); RCW § 79.70.060.
l491984-1993 Forest Land Management Program, Washington Department of Natural Resources (Nov. 1983), at
98.

150WAC § 332-60-050.

r

1511993 Heritage Plan.
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Figure 4-8.
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Washington State Natural Area Preserves (as of May 1995).
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and animals.

Second is the dedication of land as Natural Area Preserves.

This activity is

broken down into five sub-areas: classification, inventory, priority establishment, acquisition

and management plans.

Guidelines for prioritizing site selection are set out in the forest

plan.152 The third component of the Heritage Program is cultural resources. This part of
the program deals primarily with identification of such resources and the regulation of DNR

activities where the cultural resources may be negatively impacted.153
The Natural Resources Conservation Area (NRCA) program was established by the
legislature in 1987.

The legislation expressly recognizes an "increasing and continuing need

by the people of Washington for certain areas of the state to be conserved ... for the benefit of

present and future generations."154 The importance of the conservation areas, in contrast to
Natural Area Preserves, is their "outstanding scenic and ecological values" and the
opportunities they provide for low-impact public use.

Qualifying areas are lands valuable for

conservation, natural systems, wildlife and low impact use.

Over 20 separate conservation

areas covering over 40,000 acres throughout the state have been established (see Figure

4.9).155
The 1987 legislation also establishes a special "stewardship" account in the state

treasury that receives, in addition to legislative appropriations, grants, donations, and other
contributions to the conservation areas program.

Money in this account can only be used to

manage property in the program area and to pay for operating expenses for the natural
heritage program.

It cannot be used for acquisitions.

Planning documents have been developed for the Natural Heritage program and the

r

Natural Resources Conservation Areas program.

Programs are administered pursuant to these

plans, although the plans have not been taken to the Board for approval. The DNR may seek

r
'"1983 Forest Plan, at 99-100.
'"1983 Forest Plan, at 101-02.

r

IS4RCW § 79.71.010.
'"Program Fact Sheet, Natural Resources Conservation Areas, Dept. of Natural Resources, Forest Resources
Division (Mar. 1995).

r
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Board approval of the plans.

4.6.2

156

Current Practices

Under the Natural Resources Conservation Areas Act and the Natural Area Preserves
Act, the DNR is expressly authorized to acquire property by all means except eminent

domain.157 When trust lands are acquired, the trust must receive full market value, and the
proceeds are to be used for purchasing replacement lands for the trust.158
Most acquisitions of trust lands for designation as Natural Resources Conservation
Areas have been accomplished under the Trust Land Transfer Program, described in section

4.2, with funds appropriated by the legislature.159 Acquisitions are always taken to the
Board for approval.160
How are parcels identified for acquisition? Nominations of parcels to be purchased

come from the legislature and the DNR.

The DNR follows guidelines adopted by the Board

for ranking potential acquisitions.161 The DNR receives nominations from state parks and
wildlife agencies as well as from local government.

t

nominations.

Division offices will also submit

The State Legislature has been taking a more active role in suggesting parcels

for acquisition.

4.6.3

Current Issues

Since much of the program area involves the management of non-trust lands, there

seemed to be some uncertainty in the DNR about the willingness of the Board to set policy in

r

this program area, although under the statutes the Board has authority over all lands managed

156Interview with Richard Ramsey (Mar. 22. 1995).

1S7RCW §§ 79.71.040; 79.70.030.
I51!RCW § 79.70.050.
'"Ramsey Interview.
160See RC W § 79.01.009 regarding Board approvaUlthough it is not clear that the Board needs to approve nontrust acquisitions.

RCW §§ 79.70, 79.71.

l61Ramsey Interview.
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by DNR.163
As with other DNR activities involving trust land acquisition for non-production
purposes, there is some public concern about lands being taken out of production because of

the impact it may have on the county tax base.'63

4.7

Asset Stewardship Planning

Planning by DNR was traditionally carried out program area by program area, with no

criteria to guide the overall portfolio of state trust assets.
are required by statute for state trust land programs.

Periodic plans and program analysis

Other statutory provisions set out broad

priorities, goals and obligations for DNR in managing these lands.

Finally, DNR policies and

practices have required assessments of whether current practices are adequately meeting trust
responsibilities.

These requirements, guidelines and policies have informed and directed past

DNR planning efforts.

In recent years, population growth, changes in public characteristics and expectations
have increased the complexity of state land management.

State lands are increasingly in

proximity to inhabited areas of the state and opportunities for public use of non-trust lands
have in some areas decreased.

In sum, greater demands are being placed on more limited

resources.

Under the Asset Stewardship Planning process DNR is developing a strategic plan to

r

identify existing and future issues associated with the management of state trust lands.

The

plan, which will be developed through a process that includes public involvement, will

incorporate an integrated resource management approach that will provide consistent reference

points against which DNR may evaluate decisions. To implement this new level of planning
activity, DNR has been reorganized, with Resource Planning and Asset Management now a
distinct division within the DNR.

162RCW §43.30.150.
'"Ramsey Interview.

4.7.1

Purpose of the Plan

The objective of the plan with regard to trust lands will be to define the long-term

financial objectives of the trust beneficiaries and to define other trust obligations, for example,
intergenerational equity.

For all DNR-managed lands, including trust lands, the plan will

provide a framework for management that provides long term consistency.

At the same time,

the framework will provide the flexibility needed by managers to respond to future population
and other types of changes that affect state lands and their management.
effort will be repositioning the land base, the asset base.

A major focus of the

Measuring tools will be developed

to allow monitoring of ecological, social and economic performance.

4.7.2

The Planning Process

The process will likely begin by looking at the future, at desired future conditions e.g
the collective vision of what the state might look like in 50 years.

Possible futures will be

developed, assuming that the trust land base will be retained, and considering what is best for
the trusts.

Other state agencies will be asked for their views as well.

With the desired future conditions as a backdrop, broad, fundamental questions will be
laid out that, as a threshold matter, will need to be addressed.

For example, will the state stay

in the land business? Will they comply with state and Federal law? These will become the

general guidelines.

Once the broader questions are answered, the process moves to examining

other possible constraints.

This is when standards begin to emerge.

For example, are buffer

zones desirable?

Once the broader questions are answered, the process moves to examining other

possible constraints.

All alternatives that are later developed must meet legal constraints

regarding trust land management.

This is when standards begin to emerge.

buffer zones desirable? Do we want less fragmentation?

For example, are

Within these constraints, the DNR

will need to develop benchmarks, and possible tools for implementation.

Standards will be developed in the areas of (1) profitability; (2) biodiversity; (3)
carrying capacity; and (4) overall positioning. To develop these standards, a process will be

followed.

It will begin internally with the DNR and other state agencies. It will include

working within the public at large, and working with the Board. Within the broad guidelines
59

and specific standards alternative futures will be laid out.164
With the guidelines and standards identified, the DNR will begin the process of

developing alternative futures.

■

When these alternatives are complete, they will take this to the

Board. Together with the Board, the DNR will develop a conceptual framework for how state
lands should be managed.

4.7.3

Economic Considerations

To assist in the consideration of decisions as to whether to sell or lease trust lands,

timber, minerals, or other assets, a 1969 Washington law requires periodic analyses to gauge
the present and future value of all state lands held in trust.165 The economic analysis must
include at least the following criteria:
present and potential sale value of assets;

•

present and probable future returns on investment of permanent state funds;

•

probable future inflationary or deflationary trends;

•

present and probable future income from leases or land product sales; and
present and probable future tax income, including consideration of potential

private development of current low priority uses of land (e.g. grazing).

The length of time between these analyses is to be determined by the Board, with the
Commissioner having the actual responsibility of initiating the reviews.

DNR has discretion,

in developing the analysis, to examine specific tracts or groups of economically similar tracts.

r

164Interview with Michael Perez-Gibson (Mar. 22, 1995).
lfS!RCW § 79.01.095.
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CHAPTER 5:

5.1

SELECTED POLICIES AND PRACTICES OF THE BOARD

The Statutory Framework
As described in chapter 2, the Washington Legislature created the Board of Natural

Resources in 1957 as part of the Department of Natural Resources.

The department is in fact

defined as consisting of a board of natural resources, an administrator, and a supervisor.1

By

statute, membership of the Board is made up of the governor (or his designate), the
superintendent of public instruction (elected on a statewide basis every four years), the
commissioner of public lands (also elected on a statewide basis every four years and who acts
as administrator of the department of natural resources), the dean of the college of forest
resources of the University of Washington, the dean of the college of agriculture of

Washington State University,2 and a representative of counties containing Forest Board

lands.3 The commissioner of public lands is designated to act as secretary of the Board by
statute.4 The Board is to select a chairman and may also select a vice-chairman. The Board
meets monthly, on the first Tuesday of each month.5

5.1.1

General Responsibilities of the Board

The statutory duties assigned specifically to the Board concerning the Federal grant

lands and the Forest Board lands are few in number compared to those assigned generally to
the DNR or specifically to the commissioner or the administrator.

In Chapter 43.40, which

sets out the general responsibilities of the DNR, the Board is directed to:

'RCW § 43.30.030.
:No\v the School of Agriculture and Home Economics.
3The county representative was added to the board by statutory amendment in 1986. The representative must
be a county commissioner and is to be selected by a vote of the commissioners from the counties in which forest
board lands are located. Each county has one vote.

4RCW§ 43.30.150 (9).
SWAC §332-10-041.

RCW § 43.30.040.

1.

perform duties relating to appraisal, appeal, approval and hearing functions as
provided by law;

2.

establish policies to insure that the acquisition, management and disposition of
all lands and resources within the department's jurisdiction are based on sound
principles designed to achieve the maximum effective development and use of
such lands and resources consistent with laws applicable thereto;

3.

constitute the board of appraisers provided for in the state constitutional

provision respecting school granted lands;

r

*

4.

hold regular monthly meetings;

5.

adopt necessary rules and regulations;

6.

employ necessary personnel; and

7.

appoint advisory committees as appropriate to assist in discharging its

responsibilities.6
Other responsibilities of the Board are found in chapter 76.12 and scattered throughout Title
79 of the Washington Statutes.

5.1.2

Financial Responsibilities

By statute,7 the Board is designated to be the board of appraisers provided for in
Article XVI of the Washington Constitution which, in section 2, requires that lands granted to
the state for educational purposes not be sold except at public auction and for an amount at
least equal to its appraised value, such appraisal to be made by a board of appraisers.

In

addition, the legislature has given the Board the statutory responsibility to appraise other

granted lands to be offered for sale.8 The Board is to determine the fair market value of trust

lands to transferred for use as state parks.9

6RCW § 43.30.150. The Board also is to act as the commission on harbor lines — a function not considered
in this report.

7RCW§ 79.01.048.
"RCW § 79.01.116.
"RCW §79.08.1064.

The Board also is designated to establish certain other fees or charges for uses of state
lands:

The Board is to establish application fees to cover the administrative costs
associated with purchasing or leasing state lands, or purchasing valuable

materials from state lands.10

"

The Board is to establish the terms and conditions upon which state lands are
to be sold and to fix by rule a rate of interest to be assessed on any deferred

payments.''

The Board is directed to establish rentals for mineral prospecting leases,'2
annual prospecting work costs,13 royalty payments under mining contracts,H
fees for recreational mineral prospecting permits,15 and oil and gas lease
rentals.16
The Board is to set fees that the commissioner of public lands can charge for

services performed.17
The Board is directed to determine how much can be deducted from gross proceeds for
use in the Resource Management Cost Account and the Forest Development Account, up to a

maximum of 25 percent.18 In addition, the Board is to determine the interest rate for RMCA

r

funds made available for managing state lands not the source of the funds.19
IORCW § 79.01.088.
"RCW § 79.01.2t6.

r

This interest rate is 12 per cent per year.

I2RCW § 79.01.628.
l3Id.

HRCW §79.01.644.
l5RCW § 79.01.651.
lfiRCW § 79.14.030.
17RCW § 79.01.720.

!8RCW§ 79.64.040; 76.12.030.
'*RCW § 79.64.030.

WAC 332-100-030.

5.1.3

Approval Authority

Certain actions of the department or the commissioner are explicitly subjected to
approval, authorization, or review by the Board:

State lands subject to the charitable, educational, penal, and reformatory
institution account may be exchanged or sold and replaced, subject to the

approval of the Board.20
The department may transfer or dispose of real property without a public

auction in certain instances, with the approval of the Board.21
The commissioner may sell valuable materials on the state lands without an

application having been made, when authorized by the Board.22
The sale of valuable material appraised at $100,000 or less may be made by the
department, when authorized by the Board, under such terms and conditions as

the department prescribes.23
Acquired lands offered for sale in the same manner as school lands but not
purchased may, with the approval of the Board, be marketed by the department

through other means.24
To accomplish stated purposes the department is authorized to exchange any

state land and timber on such lands for land of equal value, with the approval

of the Board.25

.

:oRCW § 79.01.007.

21RCW §79.01.009.
22RCW§ 79.01.168.
"RCW § 79.01.200.

Public auction and public notice are required.

24RCW § 79.01.612.

25RCW§ 79.08.180.
4

The department is authorized to transfer timber cutting rights on Forest Board
purchase lands to the Federal land grant trusts, subject to the approval of the

Board.26
Departmental transactions utilizing the land bank must be approved by the

Board.27
By regulation, the commissioner is authorized to administer all leases of state
owned lands in the same manner as for school grant lands, subject to periodic

review by the Board.28
The sale of timber or other products from state forest lands and the leasing of

the lands are to be on terms and conditions approved, by the Board.29

5.1.4

Specific Board Duties

In addition, the Board is given several specific duties and responsibilities by statute:
The Board is to fix intervals at which the commissioner of public lands is to

conduct an economic analysis of the trust lands.30
The Board is to establish rules by which the department may lease state lands

for commercial, industrial, residential, agricultural and recreational uses.31

Negotiations respecting such leases are to be subject to rules of the Board.32

:5RCW § 79.12.035 (b).

The purpose of this provision is to allow repayment of intertrust loans.

:7RCW § 79.66.020; 79.66.030.
:8WAC § 332-110-010.

29RCW § 76.12.120. The statute now gives this authority to the "department." In fact, this authority had
originally been given to the State Forest Board and then to the Board of Natural Resources. The 1988
amendments changing the language from board to department did not take this responsibility from the Board.

30RCW § 79.01,095.
3lRCW § 79.01.242. These rules are found at WAC Chapter 332-22. For residential leases, the board may
waive or modify a lease condition if necessary to secure a loan.

3:RCW § 79.01.242(3).

RCW 79.01.242 (5).

The Board is to conduct a public interest review of all proposed sales of "low

priority" public lands for private irrigation development and, upon an

affirmative finding, offer such lands for sale.33
The Board is authorized to extend a ten-year purchase contract used by a
school district or institution of higher learning to purchase state lands which it
has under lease and on which it has made improvements, for up to an

additional ten years if it finds the extension in the best interest of the state.34
The Board is directed to make an annual determination that state lands
purchased or leased by school districts or institutions of higher learning are

being used for school sites.35
The Board is to administer any hearing held prior to the withdrawal of state
trust lands or to the revocation of a withdrawal, according to prescribed rules

and regulations.36
The Board is directed to exchange certain specified state lands requested by the
state parks and recreation commission for state park purposes for lands of equal

value.37
The Board is to establish periodic intervals at which the department is to
identify trust lands expected to convert to commercial, residential, or industrial
uses within ten years; the Board is then to designate these lands as urban

lands.38 By regulation, two-year intervals have been established.39 In the
event the department determines to exchange urban land for land bank land, the

"RCW § 79.01.301.
34RCW § 79.01.778.
35RCW §79.01.780.

36RCW §79.08.1078.
37RCW § 79.08.108.
J8RCW § 79.66.080.
39WAC § 332-21-020.

Board is given a role in establishing conditions under which a public agency

may purchase such land.40
The Board must approve the calculation of the sustainable harvest level made

by the department.41
The Board is authorized, together with the boards of county commissioners, to
reacquire forest lands acquired by the Federal Government and to advance

funds from the forest development account for this purpose.42
The Board is given the authority to exchange lands under the jurisdiction of the
DNR with cities, counties, the Federal Government or private landowners for
real property of equal value for the purpose of blocking up state land holdings

or for obtaining lands having commercial recreational leasing potential.43
The Board is authorized to reconvey deeded Forest Board lands to counties

leasing such lands for landfill or transfer station uses where such lands are no

longer appropriate for management by the Board.44
The Board is authorized to reconvey forest lands acquired from a county

needed by the county for public park use.45

5.1.5

Reporting-Related Requirements

Finally, the statutes set out several reporting requirements involving the Board:

40RCW § 79.66.090.
"RCW § 79.68.035 (5).
<:RCW § 76.12.035.

■"RCW § 76.12.050. This authority also is given to the boars of county commissioners and city councils or
commissioners,

44RCW § 76.12.067.
<5RCW § 76.12.072; 76.12.074.

The department is to report to the Board the results of a title examination by
the state attorney general for any lands to be granted to the state to become part

of the state forests.46
The department is to submit a report to the Board regarding applications to buy

lands granted to the state for educational purposes.47
The commissioner of public lands is to certify to the Board reservations made

of harvested forest lands from sale for purposes of reforestation.'18
Between December 1, 1990 and December 1, 1994 the Board was directed to
provide the legislature with annual reports on the amount of reserved timber

sold under the log export restrictions.49
By regulation, the department is to report annually to the Board on major
activities and accomplishments as well as plans respecting management of

urban lands.50
By regulation, the department is to report to the Board completed sales of
'""

•
51
urban lands marketed by other than public auction.

By regulation, the department is to report to the Board on each initial lease for

commercial, industrial, or residential uses entered into by negotiation.52

■

5.1.6

Summary

Our review of this diverse array of Board functions suggests that an important
function of the Board is to assure that certain revenue-related actions by the department are

'6RCW § 79.01.074.
47RCW § 79.01.092.
4BRCW § 79.01.164.

49RCW §76.12.200.
S0WAC § 332-21-030(4).

MWAC § 332-21-040.
5;WAC § 332-22-105.

transparent and reviewable;
lands.

The Board is given the titular role of appraiser in the sale of

It sets certain fees.

The Board also is placed in a reviewing and approving role for a much larger number
of transactions.
transactions.

For example, it must approve all exchanges.

It must approve proposed sales of lands.

It must approve all land bank

It must approve or at least authorize

certain transactions statutorily permitted to occur outside normal procedures.
■-I

The Board is specifically assigned a number of duties by statute.

Some of these duties

are quite important, such as approving the sustainable harvest level or initiating an
economic analysis of the trust lands; some seem less obviously suited for action by the Board,
such as deciding whether to extend a purchase contract for 10 years or whether lands
purchased or leased by school districts are being used for school sites.

Moreover, the Board is given the responsibility of establishing policies to insure that

the acquisition, management and disposition of all lands and resources within the department's
jurisdiction are based on sound principles designed to achieve their maximum effective
development and use.

This policy making authority gives the Board a potentially quite

significant role.

In the remainder of this chapter the practices of the Board are explored with respect to

-

(1) its role related to proposed DNR transactions involving state lands and (2) its role in the
setting and reviewing of policy.

5.2

Review of Proposed DNR Transactions

One way to understand the purpose of the Board of Natural Resources is see it as a

"check," acting to oversee certain revenue-related activities involving the sale, use, or other
disposition of state lands. As described, by statute the Board must review all proposed land
sales and exchanges. However, it need only set the rules governing the leasing of state lands.
It is common practice for the Board to review and approve all timber sales, though
there is no statutory obligation for it to do so. By statute the Board must approve the

sustainable harvest level (the volume of timber scheduled for sale from designated commercial
forest lands managed by the DNR during a planning decade — the ten-year period covered in
the forest management plan).

Conceptually, annual sales are calculated as the ten-year

aggregate harvest level divided by ten. Responsibility for managing individual timber sales is
given to the DNR as described in chapter 4.

The importance of revenue from timber sales and the potential sensitivity of at least
some sales probably explain this use of the Board. Certainly the Board maintains a strong
oversight interest in tracking the manner in which the DNR"s sales of timber are meeting the
planned sustainable harvest level.

Factors measurably affecting the DNR's ability to make the

sales that would generate this harvest level likely need to be brought to the Board's attention.

It may even be appropriate to recalculate the harvest level in some situations.53
It seems less clear that the Board should be asked to review every individual timber

sale.

It is directed by statute to set the terms and conditions of timber sales, a responsibility

that is probably met by its approval of the forest policy plan.

The Board, acting as the Board

of Appraisers, is required only to appraise sales of lands granted for educational purposes.

The constitutional requirement that interests in granted lands (probably including sales of
timber on those lands) be disposed of at fair market value has not been given to the Board as
a statutory responsibility by the legislature.

State granted lands no longer are being sold to generate revenue.
being retained and managed, primarily for natural resources production.

Rather they are
Changes in state

landownership now are driven primarily by efforts to exchange lands in order to improve the
revenue generating abilities, manageability of state trust assets, including the trust lands
transfer program.

Purchases and sales through the land bank are used for this same purpose.

By statute the Board must approve all sales or exchanges of lands granted for

charitable, educational, penal, and reformatory purposes.54 A separate provision requires
Board approval for all state land exchanges.55 Still another provision requires Board
approval for all land bank transactions.56 And another provision gives the Board direct

"An example is the 1983 Forest Land Management Plan that replaced the 1979 plan.
5*RCW § 79.01.007.

"RCW § 79.08.180.
S6RCW § 79.66.020.
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authority to exchange land "owned by the state under the jurisdiction of the department of

natural resources" for county or Federal land.57 Moreover, the Board is to set the terms and
conditions upon which state lands may be sold and to fix "by rule" a rate of interest to be

assessed on any.deferred payments.58
The statutory basis upon which each of these transactions may be made differs
somewhat among the provisions.

For example, C.E.P & R.I. lands can be exchanged for

lands "of at least equal value" "only if a higher return can be earned."59 The general
exchange provision also limits such transactions to lands of equal value and then lists a
number of purposes for which such exchanges may be made, ending with a requirement that

the Board determine that the exchange is "in the best interest of the trust for which the land is

held."60 Purchases of land through the land bank must be at fair market value; the land must

have "potential for natural resource or income production."61 Exchanges of land in the land
bank are authorized for other public lands of equal value administered by the DNR of natural
resources, including trust lands and for either public or private property of equal or greater

value with "greater" potential for natural resource or income production or which could be

more efficiently managed by the DNR.62 Exchanges of Forest Board lands under the
jurisdiction of the DNR with counties or the Federal Government must be with "real property

of equal value for the purpose of consolidating and blocking up the respective land holdings

■

... or for the purpose of obtaining lands having commercial recreational leasing potential."
Giving the Board this direct approval authority for land purchases, sales, and
exchanges makes such transactions more readily reviewable by the public.

57RCW §76.12.050; 79.08.180.
!BRCW § 79.01.216.
59RCW § 79.01.007.

60RCW § 79.08.180.
6IRCW § 79.66.020.
"RCW § 79.66.030.
"RCW § 76.12.050.
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This benefit,

however, needs to be weighed against the expectation in the minds of some that the Board
will in fact be engaged in a substantive review of these transactions.

In fact, Board members

have very limited time, information, and knowledge necessary to make competent evaluations.
It is interesting to compare the role of the Board respecting leasing transactions.

The

Board is to establish rules governing the leasing of state lands for commercial, industrial,

residential, agricultural, and recreational uses.64 In the case of mineral leases the Board is
directed to set certain of the lease terms including annual rentals and annual prospecting

work.65 Beyond these comparatively modest provisions the Board has essentially no role in
leasing transactions.

The role of the Board as a kind of discretionary agent for the legislature is reflected by
provisions authorizing the DNR to utilize procedures not generally provided for with the
approval of the Board.

Thus, for example, the DNR can transfer or dispose of real property

without the normally required public auction in lieu of condemnations, to other public
agencies, or to resolve trespass issues; however, there must be an appraisal of the land, the
transfer must be "at least" at fair market value, and the Board must find that the transfer is in

the best interest of the state or affected trust.66 The DNR can sell timber or stone on lands
granted for educational purposes at public auction without a sealed bid if the material is

■

appraised at less than $100,000, with the authorization of the Board.67 Certain acquired
lands not sold at public auction may be marketed by other means, with the approval of the

Board.68
To summarize, the Board is given a broad mix of assignments respecting DNR
transactions. The somewhat confusing mix of responsibilities probably reflects the attempt to

consolidate a substantial number of responsibilities assigned to different entities into one

MRCW § 79.01.242.
"RCW § 79.01.628.
^RCW § 79.01.009.
67RCW § 79.01.200, otherwise they must be sold by sealed bid.
6BRCW § 79.01.612.
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■

board as part of the 1957 reorganization. There are some underlying themes that help to

rationalize the broad intention of these different statutory provisions: the role of the Board as
an independent appraiser; the role of the Board as a check on certain types of transactions;
and the role of the Board as a vehicle to enable discretion in certain instances.

We take up

the question of possible modifications or changes to some of these Board functions in chapter
6.

5.2

Setting and Reviewing Policy
The Board is charged by statute with establishing policies.

The scope of the policies

extends to acquisition, management, and disposition of all lands and resources within the
DNR's jurisdiction.

Board policies are to insure that DNR acquisition, management, and

disposition activities are based on "sound principles."

The fundamental purpose of all this is

"to achieve the maximum effective development and use of such lands and resources
consistent with laws applicable thereto."

The legislative history of the creation of the

Department of Natural Resources makes it clear that the intention was to give the Board the
exclusive role in setting department policy respecting management and disposition of state
m

public lands.

In practice the Board acts primarily to approve policy rather than to determine it. The
pi

most visible and well articulated DNR policies are those found in the forest management

plans (most recently, the 1992 Forest Resources Plan), and the policy plans adopted by the

Board for transition lands and for agricultural and grazing lands.
played a limited role in the development of these documents.

In each case the Board

Its function was to adopt the

documents, sometimes with modest changes made to the draft version.
Given the complexity of the many activities for which the DNR is responsible it is
understandable that the full-time Commissioner of Public Lands and departmental staff are in

fact the developers of these detailed and comprehensive documents. Indeed these documents

are far more than statements of policy. They are written more for the public than as internal,
working documents.

They contain helpful background information about the department, state

lands, the trust, relevant laws, and other similar material intended primarily to educate and
orient readers not already familiar with this background.
13

In addition to typically very broad

statements of policy they contain discussions of general management approaches and programspecific activities that go well beyond the scope of the Board's direct knowledge or
supervisory responsibility.
Beyond these documents it is no simple matter to find Board policies. A review of the
Washington Administrative Code reveals only two places containing Board-set rules: for the
urban lands program and for the land leasing program.

The minutes of the monthly Board

meetings can be reviewed, if such minutes are available.69 At these meetings the Board acts
either by motion or by resolution.

Motions can be found only in the minutes while

resolutions are collected and maintained separately.
by subject matter.

No effort is made to organize resolutions

They are simply numbered in chronological sequence.

There appears to be

no consistent effort to eliminate or explicitly modify existing motions or resolutions.

Rather

they appear to be cumulative, leaving uncertain the status of earlier actions that might be
viewed as conflicting with more recent pronouncements.

So long as there is general acceptance of DNR policies and procedures none of this
matters much.

We found that DNR staff feel that the policy framework in which they are

operating is sufficiently clear and well understood, even if that policy is not necessarily easily
identifiable in written form.

It may be that the extensive involvement of DNR staff in the

development of the major policy documents serves to educate the staff and makes it less
important that Board policy decisions be collected and organized in some centralized manner.
If the Board itself was initiating major policies and then directing the department to carry

them out, communication of these policies likely would be far more important.

Certainly the Board does take up policy matters in addition to those brought to them as
the consequence of a large-scale departmental planning effort. Two prominent examples in
recent years involved the spotted owl and the log export ban.

Harvesting of old growth

timber emerged as a policy issue in the 1970s. The importance of old growth as spotted owl
habitat received increased attention in the 1980s.

69The DNR does not have a complete set of Board minutes. For example, there is no available record of
Board meeting minutes between June 1985 and February 1987.
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In January 1988 the DNR brought a resolution to the Board under which the DNR
would develop criteria for determining whether to go forward with timber sales in forests
containing known or potential spotted owl habitat.70 The Board held an extended discussion
about this issue, involving a number of speakers representing outside interests.

One

interesting dimension of the discussions concerned the responsibility of the DNR in taking

revenue-generating actions that might conflict with legal obligations, particularly where there
is considerable uncertainty about whether such a conflict will in fact result.

The discussion

sometimes is framed in terms of who bears the risk — the trust beneficiaries or the owls.
The Commission on Old Growth Alternatives was established to attempt to help avoid this

kind of either/or decision making, an objective in which it at least partly succeeded by gaining
consensus on the need to continue timber harvesting but in a manner that is as compatible as
possible with maintaining necessary owl habitat.

A Board resolution, enacted in October 1990, established new screening criteria for
timber sales.

This change was necessitated by the Federal listing of the spotted owl as

endangered and the promulgation of guidelines by the U.S. Fish and Wildlife Service.

Throughout 1991 and 1992 the Board minutes reflect a continuing concern with the

implications of owl protection on timber sales.

In October 1991 the DNR presented a detailed

briefing on spotted owl issues that included a description of the "risk assessment" process

utilized by the DNR in determining timber sales.

Additional briefings occurred in May 1992

and in April 1993.. In October 1992 the U.S. Fish and Wildlife Service listed the marbled

murrelet as a threatened species.

In May 1993 the Board received a detailed briefing on the

implications of this listing for timber sales.

At a work session following the November 1993 Board meeting, Board members
received briefings on several on-going DNR projects — including the development of a
statewide habitat conservation plan intended to satisfy the requirements of the Endangered

Species Act. Beginning in April 1993 the Board has been given regular briefings on the

development of the habitat conservation plan. The Board must approve the plan before it is

*

submitted to the U.S. Fish and Wildlife Service.

70Board of Natural Resources, Minutes, January 5, 1988.
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The log export ban is another issue that engaged the Board in an active way for

several years.

As described in chapter 2, Congress passed a law in 1990 with the effect of

restricting the export of logs to foreign countries.

The intention was to help domestic

companies by eliminating a part of the demand that was driving timber prices up and insuring
that most or all domestically cut logs would be processed domestically.
In September 1990 the Board decided to challenge the legality of the statute.

In

October 1990, the Board received a briefing from a representative of the Washington
Governor's Office as it was moving ahead to implement the regulations required under the
statute.

The department also explained its plan to operate the timber sales program in order to

comply with the requirement that only 25 percent of the volume of timber sold would be
permitted to be exported.

The Board, joined by several counties and the Washington State

Board of Education, filed suit in November, 1990. The Federal District Court rejected the

Board's arguments, but the Ninth Circuit Court of Appeals found in 1993 that the provision in
the statute requiring its implementation by the governor ran afoul of the Tenth Amendment to

the U.S. Constitution.71 The victory was short lived, however, as Congress quickly amended
that provision to make it constitutionally acceptable, and the log export ban stayed in place.

Again, we take up the question of the policy setting and reviewing role of the Board
in chapter 6.

71Board of Natural Resources v. Brown, 922 F.2d 937 (9th Cir. 1993).
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CHAPTER 6:

6.1

RECOMMENDATIONS AND DISCUSSION

Introduction

The resolution of the Board of Natural Resources establishing the Independent Review

Committee expresses the Board's desire for information "that will assist it in making decisions
that are in the best interest of the trust beneficiaries, recognizing the unique nature of these

trusts in that they are managed for public beneficiaries in perpetuity."

In a November 22,

1994 memorandum the Board specifically requested the Committee to provide a set of
"recommendations for improvement" and identified four general issues for particular
consideration: land transactions, planning, asset protection, and asset management.

In

accordance with this request the Independent Review Committee here respectfully offers

recommendations, together with supporting discussion explaining the recommendations.

6.2

General Recommendation

1,

Every effort should be made to maintain the high quality ofperformance exhibited by
the Department of Natural Resources.
Discussion:

Our review reinforced our impression that the Washington State

Department of Natural Resources is one of the preeminent public land management agencies

'
r

in the United States.

Among state land departments it is widely regarded as the standard

setter, the model of successful performance which other states look to for comparison and for
new approaches.

The expertise of this agency is itself a major trust asset.

During the course of our inquiry we encountered considerable discussion of possible
structural changes in DNR organization, including changes in the role and even in the

composition of the Board.

There have been suggestions that the Board membership be

changed, perhaps to one composed of professionals in the fields of finance, investment, and
trust management.

Others have suggested that Board membership should consist of

representatives of the trust beneficiaries.

Another suggestion is that the Board be given its

own staff so that it is able to act in a more independent manner.

In addition, we encountered a variety of views about the role of the Board itself.

Some suggested that the Board should play a more active role in the direction of the DNR
while others saw the Board more in an advisory capacity.
the Board has a number of specific duties.

In fact, as described in chapter 5

Some of these are technical in nature and would,

if literally carried out by the Board members themselves, require the Board to operate in a

manner different than it presently does. Board members probably would have to come from
different backgrounds, and 'the need for an independent staff would be stronger.
In practice, the Board operates more in the nature of final decisionmaker, serving a
potential check and balance role.

As the ultimate decisionmaker on major issues it sets the

fundamental direction for DNR and makes course corrections as necessary.

The very senior-

level membership of the Board, each of whom has other major responsibilities, often of a
public nature, seems appropriate for this role.

We carefully considered the proposal for independent staff support for the Board.
review persuades us, however, that the creation of separate staff would be unwise.

Our

DNR staff

presently appear to be quite responsive to the requests of Board members for assistance.

We

are concerned about the question of how independent staff would be supervised and the cost

of adding more personnel that in many respects would be duplicative of capabilities already

"

available within DNR.

In general our view is that the Board should operate more like a corporate board of
directors than as a management entity.

In several of the recommendations that follow we

suggest changes that would have the effect of moving the Board even more in this direction
than it already is.

Certainly there are situations in which the Board will have to get more

actively invoived. Even so, the purpose of this involvement is to set general policy direction
rather than to directly supervise DNR management actions. There are mechanisms available

to the Board to enable it to seek outside advice when, in the judgment of the Board, this
would be desirable or necessary.

For example, as part of its general powers and duties the

Board is authorized to set up advisory committees.1

'RCW §43.30.150 (8).

We also considered the effect of having the Commissioner of Public Lands serve as

chair of the Board. The Commissioner is the DNR administrator.

Given this direct

management control of DNR activities the Commissioner is without question the most fully

informed member of the Board respecting DNR activities.

The chair of the Board is, in fact,

elected by the members of the Board and may be someone other than the Commissioner.

We

are satisfied that this is a choice that should be left to the Board members to make.

We also encountered questions about whether board members are to represent the
interests of the particular trust from which they come.

We note that the Board is a statutory

creature of the legislature, carrying out duties specifically assigned by the legislature

respecting management of the state lands.
trustee but is an agent of the trustee.

Legally speaking, then, the Board is not itself the

Board members are obligated to discharge the duties

assigned to them by the legislature and are acting on behalf of the legislature and the state.
As the agent of the legislature in executing certain duties respecting management of trust
lands the Board ultimately is acting on behalf of the beneficiaries of the trusts in the manner

prescribed by the legislature.

Under this analysis, Board members do not directly represent

any particular trust interests.

Our review has persuaded us that the generally excellent performance of the DNR
suggests that there are no fundamental organizational or structural problems with the Board or
with the DNR more generally.

This seems to us a case in which nothing fundamental is

broken that requires fixing.

At the same time, the collective impression gained from the interviews clearly reflects
concern in some quarters about aspects of state trust land management.

Our conclusion,

however, is that this concern primarily reflects a period of great change in land and resources

management generally, largely driven by the search for consensus about how best to integrate
ecological protection objectives with economic development objectives.

Based on our review it is our sense that communications between the DNR and some

outside interests need to be strengthened. In this regard, DNR may wish to consider
establishing one or more formal advisory committees to the Board of Natural Resources with

representation from the trust beneficiaries, the timber industry, the environmental community,
and others. This committee (or committees) could be convened at least annually to provide

comments and recommendations to the Board respecting DNR policies and programs.

In

addition, we suggest that the Board increase its present efforts at making its functions and

activities as accessible as possible to the public.

Thus, for example, perhaps more of the

Board's monthly meetings could be held in locations outside Olympia.

The Board could

consider additional field visits and look for ways to include the interested public in at least
some of the activities.
We turn next to recommendations related to the specific issues we were asked to

consider, beginning with land transactions.

6.3

Recommendations Related to Land Transactions

2.

The Board should review its policy of even-flow harvest of timber from the trust lands.
Discussion:

DNR calculates the sustainable harvest level on an even flow basis and

seeks to sell roughly the same volume of timber annually.2 Thus trust-land timber is placed
on the market based primarily on its physical availability, with little regard for market
demand.

By statute, the DNR is required to manage state forest lands on a sustained yield

basis.3 A sustained yield plan is defined as "management of the forest to provide harvesting

on a continuing basis without major prolonged curtailment or cessation of harvest."4

r

Moreover, the sustainable harvest level is defined as "the volume of timber scheduled for sale

from state-owned lands during a planning decade"5 and, if an "arrearage" exists at the end of
the decade the department is to determine a "course of action" that will provide the greatest

return to the trust consistent with existing and projected economic conditions and with regard

to impacts on the environment associated with the additional harvest.6

2See the discussion of timber sales in chapter 4.3, supra.
3RCW § 79.68.040
*RCW § 79.68.030

5RCW § 79.68.035
6RCW § 79.68.045

DNR's even flow policy, as presently construed, may unduly inhibit DNR's ability to
generate revenues on behalf of trust beneficiaries.

Jhis policy has historically been justified

as necessary to maintain an adequate number of timber purchasers to assure a strong,

competitive market for timber sales.
important concern.
beneficiaries.

The viability of the timber purchasing community is an

It must be weighed, however, against the economic interests of the trust

In our view the even flow policy may very well conflict with the trustee's

fiduciary obligation to the beneficiaries.
dramatically in the 1990s.

Moreover, market conditions have changed

We recommend revisiting the recommendations of the 1988 Guss

report recommending variable harvest levels.7
3.

The DNR should consider revising present timber sales contract terms to either shorten

rthe length of time before harvesting is required, and/or to index the price paid for
timber sales to reflect market changes prior to harvest.
Discussion:

This recommendation regarding sales procedures follows from our

analysis of the DNR's even flow policies.

The result of this approach is that the DNR may

place timber sales onto weak markets using contracts that give purchasers up to five years to
harvest the timber, purchasers are able to hold contracts until the market for wood products
improves.

Our analysis of the past 30 years of timber sales, outlined in chapter 4,

demonstrates that purchasers are engaging in this futures speculation to the detriment of the

trust. Again our analysis is consistent with the findings of the 1988 Guss report.8
There are at least two mechanisms that could be considered to moderate the
speculative behavior of the part of purchasers.
period during which the sale must be harvested.

The first is to further shorten the contract
Contract periods were, in fact shortened in

the 1980s, and the penalties for not harvesting timber within the contract period were

increased.

We suggest consideration of a further tightening of these requirements.

A second

approach is to index the price that the purchasers must pay for the stumpage when they finally
harvest the timber. The federal government instituted this latter approach in the mid-1980s in

'Leonard Guss Associates, Selling Timber or Conveying Cutting Rights from State Trust Lands: Examining
Alternative Means (1988) (hereinafter "Guss") at 68-71. The Board had adopted a policy of allowing up to a 10
percent variation of the decadal harvest total, with up to 50 percent variation in any given year in 1978. This
policy was changed in the 1983 Draft Forest management Program.

sGuss at 77-78.

response to timber safe defaults on federal forest lands.

We recognize that purchasers are

likely to reflect this different approach in the bid that they offer so that the ultimate financial
result is by no means certain.

4.

The Board should reconsider its role in reviewing and approving individual timber
sales.

Discussion:
basis.

Currently the Board reviews each proposed timber sale on a monthly

Packets are provided to Board members with summary information concerning each

sale. The Board typically takes action by motion on the entire packet of sales, although
occasionally individual sales are removed from those that are approved.

There does not

appear to be any statutory duty obligating the Board to approve all timber sales.

Rather this

role of the Board apparently relates to the importance of timber revenues and the sometimes
controversial nature of individual timber sales.

In our view a better use of the Board's knowledge and experience would be to monitor

the overall timber sales program to assure that its policy and program objectives are being
met.

Policy-related factors affecting the ability of the Department to meet timber sales

objectives should be brought to the attention of the Board for its consideration.

In this regard, and consonant with our discussion concerning the determination of the
sustained yield harvest level, we suggest consideration of at least a biennial update of the

Forest Resource Plan. This topic is taken up more fully under our recommendations related
to planning.

5.

The Board should consider expanded use of a technically competent group such as the
Land Bank Technical Advisory Committee to provide advice concerning land sales,
exchanges, and purchases as desired and when legally permissible.

Discussion:

Presently the Land Bank Technical Advisory Committee is directed by

statute to advise the Board respecting only land bank transactions involving urban property.9
By statute, the Board is designated as the constitutionally required Board of Appraisers for the
sale of granted lands. The Board is required to approve all land transactions, generally on the
basis of the economic effect on the trust and the value of the tract(s) involved.

'RCW § 79.66.070 (2)

In fact the Board has little independent capacity to make such evaluations.

This leads

some observers to suggest that the Board should have its own staff so that it can engage in

such analyses.

As discussed in connection with our first recommendation, however, we do

not favor the creation of an independent staff to the Board.
As an alternative we suggest considering expanding the role of the Land Bank
Technical Advisory Committee, utilizing the expertise of this group in situations in which the

Board feels such independent advice would be beneficial to its decision-making process.
Alternatively, since this group is selected specifically for its knowledge of commercial real

estate, the Board may wish to constitute a separate advisory committee for occasional
assistance on other matters.

6.4

Recommendations Related to Planning

6.

The DNR should accelerate its efforts to develop the Asset Stewardship Program.

The

asset base should be continually evaluated to assure that the portfolio of assets is best
suited to meet the interests of the trust beneficiaries.
Discussion:
Program.

As discussed in chapter 4, the DNR is developing an Asset Stewardship

The purpose of this program is to take an integrated look at the portfolio of assets

managed by the DNR and to develop evaluation and decision-making processes that reflect the
economic, social, and ecological values of the assets.

It explicitly incorporates strategic

management considerations into these processes and is intended to guide actions respecting the
mix of assets in the portfolio, the uses of the assets to provide revenues to trust beneficiaries,
and the investment in and management of those assets.

Measurable performance standards are

to be developed to better evaluate performance and to improve accountability.
This is an ambitious undertaking, still relatively early in its development.

We are

impressed by its conception, and we believe it has the potential to provide direction for state
land management into the 21st Century. A well designed and implemented program of this

kind could establish a process by which the DNR will be able to consider the increasingly
complex factors affecting trust land management in an integrated manner.

We applaud the

DNR for this forward-looking effort, and encourage it to move ahead aggressively in its
design and implementation.

In our review we encountered questions concerning the present composition of the land
asset base presently managed by DNR for trust beneficiaries.

Suggestions ranged from

consideration of moving out of the land management business as a means of generating

revenues for beneficiaries to corporatization or privatization of valuable assets such as
timberlands to more selective disposal of lands determined not sufficiently productive of trust
revenues to warrant retention.
We are impressed by the strides made by the DNR in reconfiguring its land base,

particularly its forest lands, to provide for more effective management and to improve their
contribution to support of the beneficiaries.
or other trust lands should be privatized.

We find no basis for concluding that forest lands

We do, however, find merit in the suggestion that

some trust lands, such as those scattered lands located primarily in the eastern part of the state
chiefly valuable for grazing use and without other identifiable values, may not warrant
retention by the state and should be considered for disposal.

Our understanding of the Asset Stewardship Program is that this kind of on-going
evaluation of the asset base is explicitly intended to be included. In fact, from our reading of
the information provided it appears that DNR's intention is to take a more aggressive
evaluation role than in the past in determining its "preferred mix" of businesses and assets.

We strongly support this general approach.

We suggest that the Board and the DNR seek to

actively include beneficiary representatives and other interested parties in these considerations.
7.

DNR's plans for forest lands, agricultural and grazing lands, and transition lands
should be turned into working documents that are updated biennially and modified as
necessary to meet changing circumstances.

Discussion:

We have carefully reviewed the 1984 - 1993 Forest Land Management

Plan, the Agricultural and Grazing Lands Plan, the Transition Lands Plan, the Strategic
Management Plan, and the 1992 Forest Resources Plan.

These are first-rate documents,

highly informative and comprehensive, and reflecting state-of-the-art thinking about trust land
management.

They serve a valuable function not only in focusing DNR thinking about

fundamental policy and management issues but also in educating and informing the interested
public about the major DNR management programs.

We commend the DNR for the manner

in which it engages department staff in the development of these plans and its increasing

interest in soliciting outside comment.

We found a generally high level of staff knowledge of

DNR policies and activities, reflecting in part their active involvement in the development of
these policies and plans.
We note, however, the inevitable difficulties presented by committing a plan to paper
in a world that does not stop.

Documents written in 1987 are not likely to reflect, in all

respects, DNR positions in 1995.

Yet these documents are the most visible and readily

available source of information about DNR policies and plans.

We suggest consideration of a

dynamic planning process that emphasizes continuing revisions and modifications.
becomes a working document.

The plan

Changes are made as necessary to reflect contemporary issues.

Needed changes in DNR policy would be considered directly by the Board and, if adopted,
would be incorporated directly into the relevant resource plan(s),

A good example of the potential utility of such an approach is provided by the 1992

Forest Resources Plan. At the time, this plan was being prepared and adopted by the Board,
there was great uncertainty about sustainable harvest levels because of the spotted owl. Three
years later DNR still has not been able to finalize its sustainable yield determinations.

Clearly

there was nothing final about this part of the 1992 plan, and the same is true to a lesser

degree with other aspects of the plan.

-

DNR is statutorily obligated to provide decadal

calculations of sustainable yield of timber resources, but experience since the late 1970s

demonstrates the real world difficulties in making such "final" determinations and the kinds of
factors that are likely to require changes in the analyses.

As discussed in connection with recommendation number 4 above, we believe that
better use will be made of the Board's expertise and abilities by engaging them in the regular
consideration of guiding policies in the management of trust lands and of necessary changes

to protect the interests of the beneficiaries rather than in more transactional issues such as
approving individual timber sales.

6.4

Recommendations Related to Asset Protection

8.

DNR should continue its efforts to ensure the long-term health and productivity of the
trust assets under its management.

Discussion:
managed as a trust.

Both the Federal granted lands and the Forest Board lands are to be
The legislature has determined that these lands generally are to be

permanently retained in state ownership, subject to some rearrangement of specific acreage
when it is in the interest of the trust.

This commitment to manage the trust lands in

perpetuity carries with it a stewardship obligation of the highest order.

It is a stewardship

responsibility that both encompasses and goes beyond the more fundamental duty to comply
with the law.

It is a responsibility that demands the utmost care in all actions that affect the

present and future condition of the lands and their resources, consonant with the obligation to
maximize long-term revenues from the lands.
At some points in the past, management of these lands was viewed as not subject to
certain legal obligations.

In the late 1940s, for example, there was resistance to the

application of the State Forest Practices Act to state trust lands.

In the late 1970s the

Department argued that the State Environmental Policy Act did not apply to timber sales on
state lands.
Beginning with the 1983 Forest Land Management Plan DNR has taken a very

different view of its responsibilities.

That document makes an explicit commitment to comply

with "all applicable laws."10 More significantly, however, the FLMP announces a
departmental intention to take actions in some circumstances that go beyond minimal
compliance with law when it finds that such actions are in the best interests of the trust
beneficiaries:

"The Department, like many private firms, has long exceeded legal minimums

in fire protection and regeneration, and will continue to exceed these and other minimum

regulations, when this is determined to be in the best interests of the trust beneficiaries."11
In the 1992 Forest Resources Plan DNR specifically expressed its intention to protect
"soil, water, wildlife, fish habitat, and other public resources" and a willingness to "accept a

reduction in current income or return on investment" if necessary to provide this protection.12
It justified this position as necessary to preserve future options "particularly as they affect

10FLMP at xiii
llId. at xiv.
12Forest Resource Plan at 45.
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resources that may generate income for future beneficiaries."13

It went on to explain: "In

most cases, the FoFest Practices Act and regulations provide protection for plants, fish,

wildlife, soil, and water. Situations do arise, however, where it is in the best interests of the
trusts to provide a greater level of protection or to enhance the public resource (for example,

fish) in question.1lM The plan also sets out a riparian zone protection policy that it
acknowledges exceeds the regulatory requirements under the Forest Practices Act.15 It
announces an intention to utilize watershed analysis and a landscape planning approach

intended to assess risks to public resources to avoid harm to those resources that might also

jeopardize DNR's timber harvest plans.16
Some have questioned this approach.

For example, then Board member David Thorud

stated in 1994: "I am not aware of any fiduciary or other trust principle that should cause the

Board of Natural Resources to follow basic forest management regulations at the state level of

government other than those prescribed by the Forest Practices Board."17 As described, the
DNR has in fact been committed to a policy of selectively exceeding minimum Forest
Practices regulations since at least 1983.

We are persuaded that the stewardship responsibility

that derives from the obligation to manage trust lands in perpetuity for the trust beneficiaries
fully warrants such a policy.

'

The implementation of this policy, however, presents important challenges to the DNR.
Stewardship responsibilities must be exercised as an integral part of the larger trustee
responsibilities.

The fundamental touchstone of this policy, as with all decisions respecting

the trust lands, is the benefits it brings to the trust beneficiaries. Unlike decisions that directly
generate revenues it is probably more difficult to evaluate asset protection decisions,
particularly in the short run.

l3Id.

14Id.
"Id.

at

"Id.

at 34.

35.

"David B. Thorud, The Role of the Board of Natural Resources and the Duties and Responsibilities of its
Members as Trustees, June 7, 1994.
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Our review of the performance of the DNR leads us to believe that its asset protection
decisions are based on its assessment of the best interests of the beneficiaries.

Given the

necessary exercise of judgment involved in such decisions and the apparent sensitivity of the
effects they may have on near-term revenue generation for the trust beneficiaries, however, it
would be appropriate for the DNR to identify for its own information and for the information
of interested parties the nature and extent of these immediate effects and to periodically

review with interested parties its asset protection decisions affecting the near-term generation
of revenues from trust lands.
Ongoing DNR efforts to develop a habitat conservation plan under Section 10 of the
federal Endangered Species Act raise questions in the minds of some we interviewed about
whether such a legally binding agreement would commit the state to habitat protection
requirements exceeding those that may in fact be required under federal or state regulatory

law.18 DNR is pursuing this approach, as are a substantial number of private companies in the
timber industry, because it believes that greater certainty in achieving its timber sales
objectives will be possible.
approach appears warranted.

From the standpoint of prudent trust management such an
Certainly we anticipate that there will be considerable internal

and public discussion and review before the Board decides whether to submit a habitat
conservation plan for state lands to the U.S. Fish and Wildlife Service.

Views of the

interested publics concerning the trade-offs and consequences of alternative approaches should

f

be actively solicited in this process.

6.5

Recommendations Related to Asset Management

9.

The DNR should continue to adhere to its statutory duty of "maximum effective
development" of trust lands and resources and its constitutional duty to seek full value
when disposing of trust assets.

1BAs trust manager the DNR must protect the ability to actively utilize trust assets to produce revenues. This
duty not only requires compliance with the law but also some prudent anticipation of potential legal problems.
Clearly this has been the DNR/s approach since at least 1983.

See chapter 4.3.2.

The 9th circuit reaffirmed in Board of Natural Resources v. Brown, 992 F.2d 937, 944 (1993) that the
Board must comply with valid federal legislation.
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Discussion: The Department of Natural Resources is the statutory agent of the state in

carrying out the state's trustee role with respect to the Federal granted lands and the Forest
Board lands.

The Board is directed to establish policies to insure the maximum effective

development of these lands and resources "consistent with laws applicable thereto."19 The
Washington Supreme Court made it clear in the Skamania decision that the state constitution

requires that full value be received when Federal granted lands or interests in those lands are

disposed of, and it suggested that Forest Board transfer lands are to be treated in the same

manner.20
Our review revealed no indication that the DNR is not fully adhering to this general
standard.

r

The procedures followed by the DNR in disposing of trust-based assets are all

acceptably within the range of actions designed to return full value to the trusts.

We have

recommended that the DNR review its existing policy respecting even flow sales of timber

and its timber sales contract provisions as possible opportunities for obtaining somewhat
improved revenues for the trusts.

We understand that the DNR has previously considered

these options and reached its own determination that the present policies are in the best

interest of the trust beneficiaries.

With recognition that these are considered judgments we

nevertheless recommend their review and reconsideration once again.

10.

The DNR should include the functional equivalent of an economic analysis of the trust
lands as provided under RCW 79.01.095 in its Asset Stewardship Program.
Discussion:

Our review indicated that much of the concern about asset management

focuses around whether the DNR is generating sufficient revenues from the trust lands.

The

primary source of this concern is the marked decline in timber sales in the 1990s, discussed in
chapter 4.

Fortunately, timber prices have been sufficiently high during this period that

revenues to the trust beneficiaries have been maintained at or near the same levels as during
the 1980s.

Nevertheless, the beneficiaries are understandably concerned about the decline in

the trust activity that provides the great majority of their revenues.

!9RCW§ 43,30.150 (2)
:oCounty of Skamania v. The State of Washington, 685 P.2d 576 (Wash. 1984).
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We are satisfied that this drop-off in timber sales, at least to the levels experienced in

1992 to 1994, is a temporary phenomenon reflecting major adjustments associated with efforts
to meet the changing requirements of the Endangered Species Act. We note that timber sales
on federal lands effectively disappeared during this time while DNR was able to maintain at

r

least some amount of timber sale activity.

We further note that sales are increasing in 1995

and are projected to increase still further in 1996.

Resolution of state obligations to

endangered species protection should serve to return the timber sales program to a more stable
and predictable level.

Nevertheless we recognize that this recent experience has weakened the confidence of
some parties respecting DNR's commitment to obtaining the best possible long-term economic
return from the trust lands.

committed to this objective.

'

Based on our review, we conclude that the DNR remains fully

Given the concerns raised by this recent experience, however, it

is important for DNR to clearly reaffirm its commitment to generating the best possible longterm economic benefits from the trust lands consistent with maintaining the long-term
productive capacity of the trust corpus.

One possibility would be for the DNR to institute an

economic analysis of state trust lands as provided in RCW 79.01.095.
provision apparently has not been invoked in some time.

Enacted in 1969, this

While we see potential merit in

such an evaluation at this critical juncture, we also recognize the substantial scope of the
undertaking and the other important initiatives already underway.

It may well be that the

proposed Asset Stewardship Program would fully encompass and go beyond the kind of
economic analysis provided for under the statutory provision.

If not, we urge that it be

broadened to include such an analysis.
11.

The Board should actively investigate methods to ameliorate annual revenue

fluctuations to the beneficiaries, with particular consideration to re-establishing the
practice ofplacing revenues from timber sales into the beneficiaries' permanent fund.
Discussion:

Discussions with affected beneficiaries revealed concerns relating to

fluctuating revenue flows, as well as questions about whether the DNR was generating the

greatest possible amount of revenues. Oftentimes these concerns were raised in the context of
the sale arrearage situation and the establishment of sustained yield sale levels.

Chapter 4

discussed the fact that even when sale levels are relatively stable, timber sale receipts fluctuate
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annually based on (1) the amount of timber actually harvested, (2) the beneficiary for whom

the land is managed, and (3) the price received at auction when the timber sale contract was

originally sold. Recommendations 2 and 3, discussed above, suggested changes in existing
procedures which would to some degree ameliorate fluctuations due to speculation by timber
purchasers.

However, there is little that the DNR can do through its sale procedures to negate

fluctuations based on variability in market prices (as seen in the mid-eighties), or variability in

sale levels due to environmental constraints (as seen in the early-nineties).
One way to overcome annual timber revenue fluctuations is to unambiguously

recognize that standing timber is an asset whose value in the trust portfolio is essentially no
different than stocks, bonds, or other investments, and really no different than minerals

remaining in the ground.

Key management criteria explicitly consider increased potential

value based on market cycles and scarcity, the risk of catastrophic damage or unavailability if
a particular stand remains unharvested, and the long-term effects on the trust due to delaying
the next planting sequence.

Strategic asset management plans incorporate these factors to

determine whether it is in the trusts' best interest to harvest or retain a specific stand.

In

aggregate, this strategic information allows the value of the standing timber inventory to be
treated as an asset in the trusts' portfolio.

When incorporated into the beneficiaries' larger trust portfolio, standing timber has
component values that result from its volume (corpus), its increasing value per unit (capital
appreciation), and its growth (dividends).
into revenues.

Once sold for future harvest, this value is translated

Because of the unique multi-characteristic value of timber resources, some

trust land states (Idaho and Oregon Common School Lands) place timber receipts in their

beneficiaries' permanent fund.

Prior to 1965, receipts from the Washington Federal granted

lands timber sales were placed in the beneficiaries' permanent fund.21 Placing timber receipts
into permanent funds explicitly recognizes their role in the trusts' portfolio, the long-term
nature of commitment to timber production, and the variability in annual returns that are
likely to occur.

2lThis change would require constitutional change. See Washington Constitution, Article IX, Section 3.
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For these reasons we recommend that the Board consider re-establishing the practice of

placing timber receipts, at least those resulting from the Federal granted lands timber sales, in
the beneficiaries' permanent fund.

This consideration by the Board should occur coincident

with the DNR's Asset Stewardship Program development, and should either provide sufficient
start-up deposits, or other transitional procedures, so that the beneficiaries are not unduly
harmed by this change.

We note that the Common School Construction Funding Committee,

established by the DNR in 1994, recommended creation of an endowment to meet school

construction needs.22 The Common School Permanent Fund would become part of the
endowment and annual revenues would be used to increase the endowment principal.
12.

r

The Board should consider a policy to establish procedures by which the DNR would
more clearly explain its expenditure of trust maintenance funds.

Discussion:

Although no particular examples of DNR inefficiency or misuse of funds

were offered or found during our review, questions were raised during some of our interviews

about the difference between the percent of revenues expended on timber management for
Forest Board lands (25%) and those expended on management of Federal granted lands

(18%).23 In addition, there were more general questions about how overall DNR expenditures
compared with those of other institutional timber managers.

We conclude that the amount of revenues set aside for management of the trust lands
is appropriate, and consistent with what other states having high-value timber resources

expend. By statute, up to 25 percent of the timber revenues from Forest Board transfer and
Federal granted lands can be retained for management expenses in Washington. These
revenues go into special accounts, but the legislature must appropriate funds from these
accounts for their use by DNR.

The legislature also appropriates funds from the management

accounts to acquire lands or other assets, expenditures not conventionally considered
management expenses.

Of the other states having high-value timber assets in their trust portfolio, Oregon, the
state most comparable to Washington, establishes a maximum expenditure of 36.25 percent

"Final Report, February 1, 1995 at 6.
2iSee chapter 4.1.2
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for its equivalent of Forest Board lands while its management of Common School lands is

cost-reimbursable.

Idaho sets a maximum of 10 percent of gross proceeds for its Forestry

Improvement Program, with the remainder of its timber management costs funded by general
fund appropriations.

Montana uses a similar procedure, allocating only 2.5 percent of timber

receipts for a special forest resource development program, but relying on general fund
appropriations for the bulk of its management.

While the percentage of revenues designated for DNR funding appears appropriate, as

an agent of the trustee the Board has the fiduciary responsibility to ensure that these funds are
not diverted to other uses, and that the funds provide the maximum benefit to the
beneficiaries.

Given the importance of managing costs to ensure the best possible use of the

trust assets, and given the need for clarity in the manner of use of trust revenues both to

beneficiaries and to the legislature, we believe the Board should develop explicit procedures to
justify both current and potential funding requests.
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